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ANTI-BOYCOTT REGULATIONS-The Reporting Regulations to
the Anti-Boycott Provisions of the Export Administration
Amendments of 1977,1 43 Fed. Reg. 29,078 (1978) (to be codified
as 45 C.F.R. § 369.6).
The last major amendments to the Export Administration Act were
passed in July 1977.2 The following year the Department of Commerce
issued the reporting regulations to the anti-boycott provisions of these
amendments.3 Effective August 1, 1978, these reporting regulations fully
implement the requirements contained in the 1977 amendments. They
indicate to whom and to what the requirements apply as well as prescribe what steps to take when reporting a request to engage in a prohibited practice. They are also substantially fairer than those drawn in the
1977 amendments. A product of the combined efforts of the Department
of Commerce and the commenting public, the resulting regulations allow
more time to report a boycott request and protect the reporting person in
some cases of public disclosure.
Although the public expressed some concern about the reach of the
reporting requirements, the 1977 regulations were changed little in this
regard. Any action which has the effect of furthering or supporting a
restrictive trade practice or boycott directed against the United States, a
U.S. person or a country friendly to the United States must be reported,
regardless of whether the action is a prohibited practice. 4 The actual
form of the request is unimportant; it may be a solicitation, directive,
legend or instruction and may be written or oral. So long as its purpose
is to enforce, implement or otherwise secure compliance with a prohibited trade practice or boycott, the request must be reported. 5
The 1977 regulations required that any action in anticipation of a
boycott must be reported. 6 The new reporting requirements amend this
provision by requiring only reports of actual requests. 7 Note, however,
I

For a discussion of these provisions see Note, The Anii-Boycou Proviszons-ofthe Export Ad-

mintsiratonAmendments of 1977, 3 N.C.J. INT'L L. & COM. REG. 105 (1978).

2 Pub. L. No. 95-52, 91 Stat. 235 (1977) (to be codified in 50 U.S.C. §§ 2401-2413).
3 43 Fed. Reg. 29,078 (1978) (to be codified in 45 C.F.R. § 369.6) [hereinafter cited to the

appropriate 1978 C.F.R. citation]. These regulations are intended to replace 15 C.F.R. § 369.4

(1977).
4 15 C.F.R. § 369.6(a)(1) (1978), supra note 3. The Department of Commerce insists on

reports of even sanctioned requests to permit a careful monitoring of boycott requests and to
provide an incentive for refusing to comply with boycott requests.

5 Id. § 369.6(a)(2).
6 15 C.F.R. § 369.4 (1977).
7 15 C.F.R. § 369.6(b)(2) (1978), supra note 3.
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that there is a built-in safeguard to this provision. In order to give the
language full effect, the term "request" must be broadly construed. For
example, an exporter who submits information to a boycotting country
prior to the receipt of a reportable request does not escape the reporting
requirements. If the exporter knew that such a request was forthcoming
and acted in compliance therewith, even prior to its issuance, that action
is still reportable as a request.8
To aid the reporting person's determination of what requests (or
nonrequests as in the above example) he should report, the new reporting
regulations also specify what is not a reportable request. The following is
a list of requests that Congress considers not to be boycott-related and
therefore not reportable: 1) a request to refrain from shipping goods on a
carrier that flies the flag of a particular country or is owned, chartered,
leased or operated by a particular country, its nationals or residents; 2) a
request to ship or not to ship goods via a prescribed route; 3) a request to
supply an affirmative statement or certification regarding the country of
origin of the goods; 4) a request to supply an affirmative statement or
certification regarding the name of the supplier or manufacture of the
goods or the provider of services; 5) a request to comply with another
country's laws except those that are boycott-related; 6) a request to an
individual to supply information about himself or his family for immigration, passport, visa or employment purposes; and 7) a request to supply an affirmative statement or certification indicating the designation of
9
exports.
The 1977 regulations are also unchanged with respect to who must
report boycott requests. All U.S. persons who know or have reason to
know of any unsanctioned actions relating to restrictive trade practices or
boycotts must report them to the Department of Commerce. '0 The term
"person" includes, but is not limited to, exporters, banks or other
financial institutions, insurers, freight forwarders and manufacturers."I
A U.S. person located outside the United States is defined to include
foreign subsidiaries, partnerships, affiliates, branches, offices and other
permanent foreign establishments conirolled in fact by a domestic concern. 12 Like the U.S. person domiciled in the United States, the foreign
subsidiary reports only those requests affecting interstate or U.S. foreign
commerce.13 Since the spirit of the anti-boycott laws is to prevent foreign interference with US commerce, the Department of Commerce
chose not to hold foreign subsidiaries responsible for reports of requests
affecting activities outside U.S. commerce.
Once a U.S. person receives a reportable request he must submit his
8 Id § 369.6(a)(2)(iii).
9 Id § 369.6(a)(5).
10 Id § 369.6(a)(3).
I' Id
12 Id
13 Id

§ 369.6(a)(2)(ii).
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report to the Bureau of Trade Regulation.' 4 If a given transaction contains more than one reportable request, each request must be reported
separately. All relevant documents must be in duplicate and attached to
the report.1 5 The person submitting the report need not be the person in
receipt of the request. However, the person in receipt will still be liable
for any failure to report the request or for any representations made on
his behalf. 16

The 1977 regulations required all reports to be submitted within
fifteen days of the last day of each calendar month.1 7 The new reporting
requirements relax this time restriction by setting up a two stage formula. For U.S. persons located in the United States reports on requests
received through June 30, 1979 must be postmarked by the last day of
each month following the month the request was received.18 For requests received after June 30, 1979 all reports must be postmarked by the
last day of the month following the calendar quarter in which it was
received. 19
For U.S. persons not in the United States, z.e., foreign subsidiaries,
reports on requests received through June 30, 1979 must be postmarked
by the last day of the second month following the month the request was
received. 20 For requests received after June 30, 1979 all reports must be
postmarked by the last day of the second month following the calendar
2
quarter in which it was received. '
Under the 1977 regulations a person could be required to submit a
report as many as twelve times per year. The Department of Commerce
found this procedure too burdensome but chose to continue it until July
22
1, 1979 in order to monitor the effect of the statute's implementation.
The greatest clamor over the 1977 regulations arose with respect to
the disclosure of these reports for public inspection. Disclosure was to be
made except where it would put the reporting person to a competitive
disadvantage or threaten national security. Exactly how that determination was to be made was unclear. Many comments solicited by the De24
23
partment of Commerce called for a case-by-case determination.
The new reporting requirements authorize the Secretary to make
the determination on public disclosure. Reporting persons are advised to
Id § 369.6(b)(4).
15 Id §§ 369.6(b)(4) and (b)(7).
16 Id § 369.6(b)(3).
17 15 C.F.R. § 369.4(c)(1) (1977).
18 15 C.F.R. § 369.6(b)(4)(i) (1978), supra note 3.
19 For example, for a request received during the first calendar quarter (January, February and March) the report must be postmarked by April 30.
20 15 C.F.R. § 369.6(b)(4)(ii) (1978), supra note 3.
21 Id For example, for a request received during the second calendar quarter (April, May
and June) the report must be postmarked by August 31.
22 43 Fed. Reg. 29,078, 29,079 (1978).
23 For information concerning the sources from which the Department of Commerce
sought comments ste id at 29,078.
24 Id at 29,079.
'4
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make two copies of their reports, one intact and the other edited to delete
any information they may consider to put any U.S. person to competitive
disadvantage or threaten national security. 25 If the Secretary decides to
disclose the report in whole or in part, he must first give notice to the
reporting person and provide him with an opportunity to comment on
the decision. 26 This amendment to the 1977 regulations reflects the Department of Commerce's consideration of the irreversibility of public disclosure.
Until the reporting requirements were issued, the full weight of the
1977 anti-boycott provisions could not be felt. Now with new guidelines
the U.S. exporter can safely determine what he should and should not
report as a boycott-related request. The reporting requirements give him
ample time to make the report and assure him a fair opportunity to comment on the public disclsoure of it. With its new monitoring system the
Department of Commerce can effectively and persuasively encourage all
U.S. persons not to comply with any request damaging to U.S. interstate
or foreign commerce. The anti-boycott provisions thus now have the
punch Congress intenaed.
-- B.B.
BANKING-The International Banking Act of 1978, Pub. L. No. 95369, 92 Stat. 607 (to be codified in scattered sections of 12

U.S.C.).
I.

Introduction

The International Banking Act of 1978 (the IBA)I is an attempt to
create a more competitive atmosphere between foreign and domestic
banking institutions in the United States. The Act was finally delivered
after twelve years of congressional and Federal Reserve Board complaints, hearings and proposals, and resulted from the ever-deepening
penetration of foreign banks into the domestic banking market. 2 Foreign
25 15 C.F.R. § 369.6(c)(2) (1978), supra note 3.
26 Id § 369.6(c)(1).
I International Banking Act of 1978, Pub. L. No. 95-369, 92 Stat. 607 (to be codified in
scattered sections of 12 U.S.C. [hereinafter cited as IBA].

2 In the past five years the assets of foreign banks operating in the U.S. have risen 300%,
from about $25 billion to over $90 billion. This is to be compared to a 64% gain for U.S. banks
in the same period. In March 1978 there were 268 foreign-owned banking institutions in the
U.S. Forty-five of the 122 foreign banks represented in the U.S. have worldwide assets of over
$10 billion each. As of April 1978, sixty-eight foreign banks had facilities in more than one

state, and thirty-one of these were present in three or more states. Ninety-one percent of all
foreign banking offices are in New York, California and Illinois because these states allow state
chartering of foreign subsidiaries and are the most-important international trading areas in the
U.S. Evidence that foreign banks are penetrating the domestic banking market is seen by the
fact that foreign banks account for $26 billion in commercial loans, which is more than 15% of
large business loans in the U.S. Here Come the Foretgn Banks Again, Bus. WEEK, June 26, 1978, at
78; see also Hearings on HR. 10899 Before the Subcomm. on FnancialInstiutionsof the Senate Comm. on
Banking, Housing, and Urban Affairs, 95th Cong., 2d Sess. 3 (June 21, 1978).
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banks operating in the United States until now have been controlled
only by conflicting state regulations, 3 while domestic banks have been
severely restricted by post-depression federal laws. The IBA attempts to
equalize the treatment of foreign and domestic banks by applying most
of the federal restrictions to foreign banks that are now applied to domestic banks, and by making available to foreign banks the same statutory
options that are available to domestic banks.
II.

Balancing the Policies of Open Door and National Treatment

Amidst a Changing Banking System
Both the House and Senate Committees that dealt with the IBA
emphasized that the United States wants to maintain an "open door"
policy towards foreign investment. 4 Problems were encountered because
this policy ran headlong into a competing policy calling for "national
treatment" of foreign institutions. If agencies, branches and subsidiaries
of foreign banks5 were placed under the same restrictions as domestic
The first "invasion" of foreign banks into the United States, which occurred during the
1950s and 1960s by Japanese and European banks, mirrored the concurrent overseas push by
U.S. banks.
The second wave, which began in 1974, when capital controls were lifted, and
which picked up steam as the U.S. recovered from the recession of 1974 faster
than other nations, is far more significant in two respects: . . . [I] Major foreign
banks-hoping to obtain a dollar base, expand into retail markets, and offer a full
line of services--are eying the U.S. banks as takeover targets. . . . [2] Foreign
banks, which first arrived to serve the needs of their native corporations in the
U.S., are now gunning for-and winning-the domestic business of the biggest
U.S. corporations.
Bus. WEEK, supra at 79-80.
3 As of 1975, ten states had legislation specifically permitting foreign banking, ten had
laws prohibiting it (these laws were mainly directed at interstate banking per se), and thirty
states had no laws on the subject. Halperin, The Regulation of Foreign Banks in the UnitedStates, 9
INT'L LAw. 661, 666 (1975).
4 SENATE COMM. ON BANKING, HOUSING, AND URBAN AFFAIRS, INTERNATIONAL BANKING ACT OF 1978, S. REP. No. 1073, 95th Cong., 2d Sess. 3 (1978), reprintedin [1978] U.S. CODE
CONG. & AD. NEws 2827; HOUSE COMM. ON BANKING, FINANCE AND URBAN AFFAIRS, INTERNATIONAL BANKING AT OF 1978, H.R. REP. No. 910, 95th Cong., 2d Sess. 7 (1978).
5 For descriptions of the various organizational forms available to foreign banks in the
U.S., see Halperin, supra note 3; Note, Foreign Banking in the United States, 6 VAND. J. TRANSNAT'L L. 595 (1973); F. LEES, INTERNATIONAL BANKING AND FINANCE 171-183 (1974).
There are four, and in New York, five, organizational forms available to foreign banks in

the United States. They are:
(P Representative Offes." Representatives of foreign banks are individuals who are authorized by the bank only to represent a foreign bank to its domestic customers to disseminate
information about the parent bank and to gather information for the parent. A representative
office is more like a sales or service office because it is not allowed to perform banking functions,

such as accepting deposits. However, there are legal difficulties in determining when a representative begins operating as a branch or agency. "For example, if a representative accepts a
cheque for deposit with the parent, is he providing a convenience for the parent by forwarding
the draft to the parent's head office, or is he conducting a banking transaction?" Id at 174.

Because a representative may represent more than one bank and because of the nebulous nature
of his activities, it is difficult to tell with certainty the number of such officers in this country.

Representatives are not required to be licensed except in California. Now, under section 10 of
the IBA, representatives must register with the Secretary of the Treasury.

(2)

Subsidiaries. A subsidiary of a foreign bank may carry out the f1i1I 'ange of banking
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banks, that is, if the foreigners were truly given national treatment, the
open door would partially close because for a long time foreigners have
depended on privileges which domestic banks have not been granted.
These competitive advantages of foreigners include no Federal Reserve
requirements and inspection, and the privileges of engaging in interstate
branching and nonbanking activities. Likewise, the foreigners need to
have some disadvantages removed if they are to be able to compete with
domestic institutions on equal terms. Examples of these disadvantages
are: (1) foreign banks are prohibited from obtaining a national charter,
thus subjecting them to the conflicting regulations of the states; (2) they
are not permitted to obtain Federal Deposit Insurance Corporation
(FDIC) insurance, thus preventing the acceptance of domestic deposits in
many states; and, (3) they have no access to Federal Reserve borrowing,
discounting and clearing facilities. 6 Those who proposed federal regulations had a difficult time trying to balance the policies of the open door
activities, including the acceptance of domestic deposits subject to withdrawal. Subsidiaries are
now generally chartered under state law because federal law required that all the members of
the board of directors be U.S. citizens. The IBA changes this, allowing federal chartering if less
than half of the directors are foreign nationals. Some states, such as New York, require half of
the board of directors to be U.S. citizens.
(3) Branches: Branches of foreign banks serve as contact points for the world wide banking networks of their parents. They have available to them the full range of trade financing
facilities to domestic clients, and they also engage in short-term investment of dollar funds,
foreign deposit solicitation and commercial lending. Branches compete with domestic banks
also in personal banking services, ie., checking accounts, loans to individuals, and safe deposit
facilities. Branches generally have the same privileges and are subject to the same restrictions as
domestic banks, such as minimum reserve requirements, loan requirements and rate ceilings on
deposit and loan charges. An advantage that foreign branches have over domestic banks and
foreign subsidiaries is that their "loan function limit is a function of the capital position of the
parent bank, while that of a subsidiary is a function of its own capital." Halperin, supra note 3,
at 664. The IBA will put foreign branches under federal control and do away with some of their
competitive advantages over domestic banks.
(4) Agencies: Agencies serve their foreign banks by playing important roles in the money
market and in the financing of international transactions. The IBA defines an agency as "any
office or place of business of a foreign bank located in any state of the United States at which
credit balances are maintained incidental to or.arising out of the exercise of banking powers,
checks are paid, or money is lent but at which deposits may not be accepted from citizens or
residents of the United States." IBA, supra note 1, at § l(b)(l). Some agencies have been involved in the purchase and sate of securities for their home bank and for their customers. These
activities will be grandfathered by the IBA, at least until 1985. Agencies account for more than
half of the assets of foreign banks in the U.S.
(5) New York State Investment Companies: Chartered under the New York State Investment
Company Act, "these companies finance high risk trade and participate in venture capital
schemes." LEES, supra note 5, at 183. Under the IBA,
[t]he term "commercial lending companies" is intended to refer to investment
companies organized under article XII of the New York State Banking Law, and
any similar corporations that may be organized under the laws of other States.
These corporations are given corporate powers sufficiently broad to enable them
to conduct commercial banking operations of an international and wholesale nature, except like agencies, they are restricted to accepting credit balances. They
are included in various provisions of the bill to insure that the requirements imposed on agencies cannot be evaded through the incorporation or acquisition of
such corporations. S. REP. No. 1073, supra note 4, at 3.
6 On the advantages and disadvantaiges foreign banks have, see Kolb, Multistate Branching
and the International Banking Act of 1977, 10 LAw. AM. 151, 152-58 (1978); Barnes, The Fine Edge of
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and national treatment: if the door is closed too tightly, there are the
possibilities of losing the important influx of foreign capital and of retaliation against U.S. banks in foreign countries; if foreign banks are given
more rights and privileges than domestic banks they will maintain a devastating competitive advantage.
The problem of how to regulate foreign banking is further complicated by our present restrictive, protective and "baffling" banking system. 7 The present restrictions on domestic banking grew out of the postdepression philosophy-"one of caution, risk, avoidance, and only limited concern for the maintenance of a competitive climate." The main
restrictions on domestic banks are:
1. The Banking Holding Company Act of 1956, 9 which restricts
banks and bank holding companies from conglomerate banking and investments in nonbanking activities.
2. The Glass-Stiegal Act (The Banking Act of 1933),10 which forbids commercial banks from engaging in investment banking or in the
underwriting of securities."
3. The McFadden Act,' 2 which effectively restricts "the exercise of
Prohibition. Interstate and Foreign Banking in the United States, 93 BANK. L.J. 911, 920-29 (1976); 2
N.C.J. IrTr'L L. & COM. REG. 92 (1976).
7 Our country now has four classes of banks: national banks, chartered and regulated primarily by the Comptroller of the Currency but regulated in some respect
by the Federal Reserve; state member banks charterd and regulated by the states
but voluntarily subject to certain requirements of federal law and regulations of
the Federal Reserve; nonmember insured state banks, chartered and regulated by
the states but voluntarily subject to certain requirements of federal law and regulations of the FDIC; and nonmember noninsured state banks, chartered and regulated (with a few exceptions) only by the states.
The net result is a banking system of almost unbelievable complexity. The
banking laws of the fifty states are marked by countless differences. The powers
of state banks and the limitations under which they operate are different in numerous respects from the powers of national banks and the limitations imposed
on their operations by federal law--sometimes to the advantage of state banks
and sometimes to the advantage of national banks. Restrictions of federal law on
the operations of the national banks, state member banks, and nonmember insured state banks are not uniform. Without rhyme or reason, some restrictions
apply only to national banks, some apply only to national and state member
banks, and some apply to all insured banks. Even where the same or similar provisions of federal law apply to different classes of federally-regulated banks, they
have not always been interpreted in the same manner by the three federal bank
supervisory agencies.
Such a system has given rise, not only to great confusion, but, more important, to competitive inequalities among different classes of banks.
Hackley, Our Baffing Banking System, (pt. 2), 52 VA. L. REV. 771, 825-26 (1966). See also Hackley, Our Dit'crrninatoy Banktng Structure, 55 VA. L. REV. 1421 (1969).
8 Leavitt, The Philosophy of FinancialRegulation, 90 BANK. L.J. 623, 647 (1973). Mr. Leavitt
was Program Director for Banking Structure, Board of Governors of the Federal Reserve System.
9 12 U.S.C. §§ 1842-1849 (1970).
1o Banking Act of 1933, ch. 89, 48 Stat. 162 (codified in scattered sections of 3, 6 and 12

U.S.C.).
II 12 U.S.C. § 337 (1970); see also MacKenzie & MacKenzie, Penetration of the United States
Market by a Foreign Bank, 6 INT'L LAw. 876, 878 (1972).
12 McFadden Act, ch. 191, 44 Stat. 1224 (codified in scattered sections of 18 U.S.C.).
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a banking franchise to the confines of a single state" 13 by allowing interstate branching only to the degree that states pass laws accepting it.
There are three jusitifications offered to support a change in these
laws. First, the regulatory authorities now have greater control over
banking activities 14 and can more adequately watch over banking investments. The separation between commercial and investment banking is a
legacy from the fear of another stock market crash, and this dichotomy is
not useful in today's controlled atmosphere. These restrictive laws are
not in line with the "master criterion" used today by the Federal Reserve
Board when deciding on expansion proposals. The "master criterion"
examines whether allowing banks "new freedom to innovate" is in the
public interest, or whether a sound competitive condition can be maintained. 15 The new Fed policy is to promote sound competition, and not
to overprotect customers from investments by the bankers. Out-moded
banking laws should be changed to reflect these new conditions. Second,
electronic fund transfers, credit cards and computerization have made
banking an interstate process despite the limitation of offices to one
state. 16
Third, for several years the large U.S. banks and savings and loans
have been lobbying for interstate branching, indicating their readiness to
compete on an interstate level. 17 G. William Miller, Chairman of the
Board of Governors of the Federal Reserve System, stated recently: "The
national policy of barring interstate banking, as embodied in the McFadden Act, needs review. Banking has changed. The structure of the economy and its financial needs have also changed since the McFadden Act
was passed over fifty years ago." 8
Il. History of Proposed Legislation
The need to control foreign banks while at the same time allowing
them enough freedom to remain competitive with domestic banks, and
the problem of how to, respond to a changing system, have frustrated
lawmakers searching for a balance during the past twelve years. Congress could not decide whether foreign banks should be controlled more
closely or whether the laws should be revised to permit domestic banks to
operate as freely as the foreign banks. The 1967 Patman proposal would
have put foreign banks under strict federal control and would not have
allowed interstate branching. Senator Javits' Foreign Banking Control
Act would have permitted federal or state chartering, but would have
13 MacKenzie & MacKenzie, supra note 11, at 878; 12 U.S.C. § 36 (1970).
14 See, e.g., Shaz, The Emerging Federal Reserve Primacy in Bank Supervision, 90 BANK. L.J. 649
(1973).
13 Leavitt, supra note 8, at 636, 641-42.
16 Barnes, supra note 6, at 918-19.
17 Kolb, supra note 6, at 167.
18 S. REP. No. 1073, supra note 4, at 19; see also S learngs on HR. 10899, supra note 2, at
373-74 (reprinted statement of M.A. Shapiro).
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put the same restrictions on foreign banks that were on domestic banks.
The Fino Bill was similar to the Javits Bill, but it would have allowed
interstate branching for foreign banks. 19 The Foreign Banking Act of
197520 would have made several changes: allow state or federal chartering of foreign banks; require membership in the Fed if the bank had
world-wide assets of $500 million; give the Fed a high degree of control
over foreign banks; prohibit nonbanking functions; require mandatory
FDIC membership; and allow interstate branching only if there was reci21
procity between the foreign bank's principal state and second state.
This bill passed the House, but for lack of time was not voted on in the
22
Senate.
IV.

The International Banking Act of 1978

In drafting the IBA the House and Senate were cognizant of the
need to balance the open door policy with the principle of national treatment. The IBA treats foreign and national banks differently but with an
eye toward creating competitive equality and keeping the door open to
foreign investment and banking. Generally, foreign banks are put under
the same restrictions and given the same privileges as domestic banks,
with the important exceptions that nonbanking activities are
grandfatherea23 for ten years and limited interstate branching is permitted. Recognizing that changes need to be made in domestic banking law
and that domestic banks need freedom to compete with foreigners, Congress lessened some of the restrictions on Edge Act corporations, commissioned a study of the treatment of U.S. banks abroad, and reevaluated
the restrictions on interstate and nonbanking activities of domestic
banks. Congress wisely chose not to unduly restrict the foreign banks in
areas where it will probably grant more freedom to domestic banks in the
near future.
A.

Directors of National Banks

Section 2 of the IBA makes it possible for foreign subsidiaries and
affiliates to be nationally chartered by the Comptroller by waiving "the
requirement of citizenship in the case of not more than a minority of the
total number of directors." '24 There is a degree of protectionism 25 in this
19 LEES, supra note 5, at 188.
20 S. 958, 94th Cong., 2d Sess. (1975).

21 N.C.J. INT'L L. & COM. REG., supra note 6, at 94.
22 For other proposals and recommendations, see Barnes, supra note 6, and Vestner, Foreign
Banking Regulation-A New York State Viewpoint, 91 BANK. L.J. 841 (1974).
23 "Grandfathered" means that if a foreign bank was engaged in nonbanking activities on
or before July 26, 1978, that foreign bank will be permitted to continue such activities. The
grandfather clause in the IBA is not a complete grandfathering provision because these activities will be permitted only until December 31, 1985, at which time the Federal Reserve Board
may order the bank to terminate such activities. See IBA, supra note 1,at § 8(c); S. REP. No.
1073, supra note 4, at 15.

24 IBA, supra note 1, at § 2.
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provision in that all of the directors may not be foreign, but now at
foreign subsidiaries will have the choice of being chartered either
state government or by the federal government. The requirement
half the directors be citizens is similar to state chartering provisions,
New York, so there is no advantage in getting a federal charter
respect to this requirement.

least
by a
that
as in
with

B. Edge Corporations
Section 25(a) of the Federal Reserve Act is named after Senator
Walter E. Edge, who introduced this section as an amendment to the Act
in 1919. The purposes of the Edge Act were to: (1) create corporations
which would play a major role in the financing of U.S. exports; (2) enable these corporations to compete with similar foreign institutions; and
(3) strengthen government control of international banks. 26 Because no
changes have been made since 1919 in the laws governing these corporations, the Edge corporations have been at a competitive disadvantage
because of the difficulties in formation and maintenance. Foreign banks
have not formed Edge corporations due to the requirements of direction
and control by U.S. citizens.
The Edge Act provides for supervision by the Federal Reserve of
two types of corporations that engage in international banking in foreign
countries and/or within the United States: "Edge Corporations, which
are chartered by the Board of Governors; and corporations formed under
state law, in which member banks participate as shareholders and which
operate under agreement with the Board of Governors." '2 7 The latter are
called Agreement corporations. Edge and Agreement corporations are
important for domestic banks concerned with financing international
trade because they are the only legal means of carrying on certain banking operations in important trade centers within the United States but
outside of the parent bank's home state. There are two types of Edge
corporations: banking corporations, which may accept deposits, and
financing corporations, which engage in other financial pursuits. "Banking Corporations may receive only such deposits within the United States
as are incidental to or for the purpose of carrying out transactions
abroad; and Financing Corporations may not engage or participate in
the underwriting, sale, or distribution of securities in the United
States."' 28 The Board of Governors controls these corporations by issuing
regulations.
Section 3 of the IBA makes important changes in the Edge Act in
favor of both foreign and domestic banks:
25 Or, as the Senate Committee Report calls it, "the principle of local ownership and
control." S. REP. No. 1073, supra note 4, at 3.
26 Id at 3-4.
27 Furth, IntemationalRegulationsand the FederalResente System, THE FEDERAL RESERVE SvSTEM 280-81 (H. Prochnow ed. 1960).
28 Id.at 281.
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1. The requirement that all the directors of an Edge Corporation
must be U.S. citizens is repealed.
2. Both foreign-owned banks and domestic banks controlled by
foreigners are now permitted to set up Edge corporations.
3. The Board of Governors is ordered to revise its regulations regarding Edge corporations so as to prevent discrimination against foreign-owned banks and to equalize Edge corporations in their
competition with foreign banks for the international market. The purpose of this part of the section is to direct the Board to liberalize its Edge
regulations to make it easier for U.S. exporters to form Edge corporations
29
and to make such corporations more competitive with foreign banks.
C

Federal Branches and Agencies

Under section 4 a foreign bank may, with the approval of the
Comptroller, set up federal branches or agencies 30 in any state in which
it is not already operating branches or agencies and where the establishment of such offices is not prohibited by state law. 3 1 Such branches or
agencies are not required to be members of the Federal Reserve or
FDIC. 32 In keeping with the federal banking policy of maintaining a
sound competitive atmosphere, the Comptroller, when deciding whether
to grant the foreign bank a charter for a branch or agency, will look to
the effect it will have on competition, the resources and prospects of the
applicant bank, and the conveniences and needs of the community to be
served. 33 Congress follows the New York rule in not allowing a foreign
bank to have both branches and agencies in the same state. 34 A foreign
bank will [be subject] to the same restrictions as a national bank when
establishing further branches or agencies in the initial state of opera35
tion.
29 In a letter to Senator McIntyre, Federal Reserve Chairman Miller discussed some of the

changes that had already been contemplated for Edge corporations:
The Board is desirous that there be no unwarranted statutory or regulatory impediments to the effective function of Edge Corporations in providing international financial services throughout the country. Two of the amendments we
have submitted would increase the flexibility of Edge Corporations in their international financial operations. [One amendment would remove the statutory
10% minimum reserve requirement that Edge Corporations are required to maintain on their U.S. deposits. That minimum is higher than the average reserve
prescribed for member banks and, hence, results in the Corporations being placed
at a disadvantage. Another amendment would liberalize the current limits on
Edge Corporations' liabilities on debentures, bonds, and promissory notes. The
Board believes that these amendments would assist Edge Corporations in being
more effective institutions and urges their acceptance by the Congress.
S Hearings on HR. 10899, supra note 2, at 58. These amendments are adopted in the final
version of the IBA.

30
31
32
33
34
35

See text accompanying note 5 supra for the distinction between branches and agencies.
IBA, supra note 1 at § 4(a).
Id. at § 4(b)(3) and (4).
Id at § 4(c).
Id at § 4(e).
Id at § 4(h)(l).
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Interstate Banking Operations

Section 5 is the most controversial aspect of the IBA because it
grants foreign banks limited multi-state branching privileges. In contrast, the earlier House version of the bill provided that foreign banks
would not be allowed to branch interstate until state laws were changed
to allow domestic banks to go interstate.3 6 The House at first agreed
with the opinions of Federal Reserve Board Chairman Miller, the Treasury Department and the Comptroller, who believed that granting foreign banks the limited interstate privileges through Edge corporations
was enough, and was consistent with national treatment.
The Senate, however, agreed with the large domestic banks and
states desiring to enter the international financial market and therefore
granted limited interstate privileges to foreign banks. After the Stevenson amendment to section 5, which provides that interstate branches of
foreign banks may only accept deposits which are related to their international business, even Chairman Miller agreed with the Senate version. 38 Two reasons have been suggested to explain why foreign banks
should be allowed multi-state branching privileges. First, if foreign
banks here are restricted to one state there is a fear that foreign countries
would retaliate with similar restrictions. A good example of the harmful
effects this would have is if the EEC limited the activities of a U.S. bank
to only one country or city within the Common Market's nine countries.
Second, restricting a foreign bank's operations to only one state would
effectively prohibit the presence of foreign banks in all but three statesNew York, California and Illinois. 39 Because these are the big three in
international trade, a foreign bank would first want to have a branch in
one of these states, and states that are anxious for a place in the international market would be hindered in their efforts.
Under section 5 of the IBA all interstate activities of foreign banks
that existed on and prior to July 27, 1978, are grandfathered.4° These
grandfatheredinstitutions will have greater privileges than foreign interstate branches formed after July 27, 1978 because of the restrictions on
the types of deposits which may not be accepted. Section 5(a) details
how foreign banks may form interstate offices:
1. A foreign bank with an office in State A (its "home state") may set
up a federal branch in State B if it is expressly permitted by the laws of

State B and if the foreign bank agrees with the Federal Reserve Board
that it will accept only the types of deposits that Edge corporations are
permitted to accept, that is, deposits which are incidental to or for the

purpose of carrying out transactions abroad.
2. A foreign bank with an office in State A may set up another Sate
36 H.R. REP. No. 910, supra note 4, at 8-9.
37 S Hearitgs on HR. 10899, supra note 2, at 9, 64, 87-88.
38

Id at 57-58.

39 This was the position of Mr. E.D. "Jack" Dunn, Georgia Commissioner of Banking and

Finance and National President of the Conference of State Bank Supervisors. Id at 154.
40 See note 23 supra.
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branch in State B if it is approved by the bank regulatory authority of
State B and if the foreign bank agrees that the branch will accept only
Edge-type deposits, that is, those related to international transactions.
3. A foreign bank with an office in State A may set up afederalagency in
State B if it is expressly permitted by State B.
4. A foreign bank with an office in State A may set up a State agency (or
commercial lending company subsidiary) in State B if it is approved by
the bank regulatory authority of State B."

If a foreign bank already has offices in more than one state, that bank
shall determine which is the "home state," and in default of such election, the Board shall so determine. Otherwise, the first state in which a
42
foreign bank opens an office is considered its home state.
The restriction on interstate branches allowing them to accept only
Edge-type deposits is a compromise amendment proposed by Senator
Adlai E. Stevenson to satisfy those who thought this section gave an extremely unfair advantage to foreign banks in securing domestic deposits.
As Senator Stevenson stated, the amendment is designed to "limit fullservice deposit-taking to one State only, except where there are grand43
fathered operations.""
Senator Thomas McIntyre, Chairman of the Senate Banking Committee's Subcommittee on Financial Institutions, pointed out the balancing that had to be done when deciding the limits within which interstate
banking should be allowed:
The heart of the controversy is competitive equality between domestic
and foreign banks; however, other important issues of competitive equality between States and discriminatory treatment of domestic banks
abroad are also involved. . . . The real culprit is the McFadden Act

which prohibits U.S. banks from competing across state lines for deposits. Nevertheless, until the McFadden Act is changed the committee felt
that similar restrictions should apply to foreign banks as applicable to
domestic banks. However, it would be unwise in attempting to establish
competitive equality between domestic and foreign banks to impose restrictions so rigid that they would confine foreign banks to a single state

of operations, and consequently reduce foreign capital inflows and the
44
development of international banking centers throughout the country.

E.

Review of the McFadden Act

To offset the advantage of interstate branching given to foreign
banks, the Senate version of the IBA, in addition to the limits of the
Stevenson amendment, provided for a reevaluation of the present restrictions on domestic banking and authorized an investigation into the treatment of U.S. banks abroad. Section 14 of the IBA provides for a report
to be made by the President to Congress within one year "containing his
recommendations concerning the applicability of the McFadden Act to
the present financial, banking, and economic environment, including an
41 IBA, supra note 1, at § 5(a).
42 Id § 5(c).
43 124 CONG. REC. S 13395 (daily ed., Aug. 15, 1978) (remarks of Sen. Stevenson).
44 Id at S13394 (remarks of Sen. McIntyre).
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analysis of the effects of any proposed amendment to such Act on the
structure of the banking industry, and on the financial and economic
environment in general."'45 Specifically, the President is to report on
whether domestic banks should be allowed to engage in interstate
branching. Thus the increased activity of foreign banks in the U.S. has
not only facilitated the influx of capital but has possibly precipitated a
major structural change in the U.S. banking system.
Undoubtedly, a consideration which might persuade Congress to
someday repeal the McFadden Act is that foreign banks are getting an
important edge on large domestic banks because they are not buying
large U.S. banks which are in financial trouble. Large domestic banks in
other states are prevented from doing this because of the interstate prohibitions of the McFadden Act and the Bank Holding Company Act.
The IBA does not address this issue. Three recently proposed acquisitions illustrate how large foreign banks are buying large American banks,
including the thirteenth and twenty-fifth largest U.S. bank-holding companies, while other Americans stand by. 46 As long as the large foreign
banks proposing to buy controlling interests in large American banks do
not have branches or subsidiaries in other states, the IBA does not prevent the acquisitions, and the McFadden Act and the Bank Holding
Company Act will prevent competitive challenges from domestic banks.
This is further evidence of the Senate's wisdom in calling for a reevaluation of the prohibition on interstate banking. The Senate Banking Committee Report makes it clear that this particular area is to be studied:
Of particular concern is that under the present system a large domestic
bank, if acquired by a foreign bank, could overnight be made the hub of
an interstate banking network. Issues of such national and international
significance should not be decided through the back door of allowing
unrestricted banking by foreign banks, but rather should be met and
analyzed directly
which is the purpose of the study mandated by section
47
14 of the bill.

As Morris Shapiro contends, the direction to move in is not the restriction of foreign banking, but "the repeal of the Douglas Amendment section 3(d) of the Bank Holding Company Act, followed by the repeal of
the McFadden Act. The narrow-minded defense of meaningless geographical restraints is backward-looking, costly, unimaginative and, in
45 IBA, supra note 1,at § 14.
46

In April [19781, Hong Kong & Shanghai Bank, with $17.4 billon in assets agreed
to acquire for up to $260 million a 51% stake in Marine Midland Banks, Inc.,
which with $4.7 billion in assets is the nation's 13th biggest bank-holding company. In . . . May, National Westminster, the second-largest bank in Britain,
with $36.6 billion in assets, agreed to acquire a 75.1% interest in $3.8 billion asset
National Bank of North America from CIT Financial Corp. for about $300 million. ...
[In June] Britain's Standard Chartered Bank, with $14 billion in assets agreed to
acquire for $372 million Los Angeles-based Union Bancorp, Inc., the country's
25th largest bank-holding company, with $4.7 billion in assets.

Bus. WEEK, supra note 2, at 79. See also S Hearings on HR. 10899, supra note 2, at 371-372

(reprinted statement of M.A. Shapiro).
47 S. REP. No. 1073, supra note 4, at 10.
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the long run, futile."' 48
F

Study of Foreign Treatment of United States Banks

Another offset to the granting of foreign interstate banking privileges is section 9 of the IBA, which commissions the Secretary of the
Treasury to report on the treatment of U.S. banks aboard, and to "describe the efforts undertaken by the United States to eliminate any foreign laws or practices that discriminate against" U.S. banks "or that
serve as a barrier to the financing of United States exports to any foreign
country." 49 The House version of the IBA would have required the Secretary of the Treasury to find out what the foreign treatment of U.S.
banks is so that the states could treat foreign banks reciprocally. 50 The
Treasury Department and the Comptroller strongly opposed the House
version because (1) it discriminates against foreign banks, (2) it could
contradict certain national treatment provisions in our foreign treaties,
(3) "the Federal government should not intervene in private business
transaction unless there is a clear public purpose to be served," 5 ' and (4)
it could lead to retaliation against American bankers and investors
52
abroad.
G

Insurance of Deposits

Section 6 provides for the protection of domestic deposits in foreign
banks in the United States. FDIC insurance is mandatory for foreign
banks which accept "retail deposits," that is, individual deposits of less
than $100,000. However, the FDIC may waive this requirement even
though the bank accepts retail deposits if it determines that the bank is
truly engaged in "wholesale" banking by "taking account of the size and
nature of depositors and deposit accounts." 53 This section also provides
for FDIC insurance to be available to any foreign bank, thus overcoming
another of the disadvantages to the foreigners.
Section 6 differs from earlier proposed regulations which would
have made FDIC insurance mandatory to protect domestic deposits.
Hearings on HR. 10899, supra note 2, at 374 (statement of M.A. Shapiro).
49 IBA, supra note 1, at § 9.
50 H.R. REP. No. 95-910, supra note 4, at 7-8. For a report on the treatment accorded U.S.
48 S

banks abroad, see Bankers Association for Foreign Trade Report on Treatment of US Banks in
Foreign Countries, 124 CONG. REC. S11611 (daily ed . July 24, 1978).
European Common Market Countries have been most receptive to the benefits of the competition brought by American banks to their economies. Japan is a
contrast. By the restrictive practices of its officials, American banks are competitively disadvantaged in Japanese banking markets. Not only are American banks
limited in their branching abilities, but they are also deterred from soliciting local

deposits. Because American banks have been limited in their access to the yen
market, their presence in Japanese banking has been shrinking.
S. REP. No. 1073, supra note 4, at 18.
51 S Heartigs on HR. 10899, supra note 2, at 68.
52 Id at 68-69, 84-85.
53 IBA, supra note 1, at § 6.
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The change included in the IBA of 1978 is probably a reflection of the
FDIC's own objection to mandatory FDIC insurance because of the complications that would arise, 54 and of foreign objection, such as the EEC
Banking Federation's belief that mandatory FDIC insurance would be
discriminatory and irrelevant to many of the operations of foreign bank55
ers.
H

Authortty of FederalReserve System

Section 7 extends federal authority through the Federal Reserve
Board over foreign branches and agencies if the parent bank or the company which controls the parent bank has worldwide assets of more than
$1 billion. It is not a requirement that these branches or agencies join
the Federal Reserve, only that they are subject to its authority. In the
case of federal branches or agencies the Board may impose reserve requirements "in such graduated manner as it deems reasonable and appropriate."' 56 In keeping with the dual system of banking, the Board has
the same authority over state branches and agencies but must consult
with State banking authorities. Thereafter, those branches and agencies
for which the Fed holds required reserves shall have access to the Federal
Reserve discount, borrowing and clearing facilities. It is made clear that
the Fed has ultimate authority over these branches and agencies even
though it should first use the reports made by the Comptroller, the
FDIC, and state authorities.5 7 "While the Federal Reserve may not utilize this examining authority very often, this authority will give the Federal Reserve a tool with which it can pull together the links of a multistate banking network of a foreign bank in order to conduct a consolidated review of such bank's domestic activities." 58
The provisions of section 7 do not address federal and state foreign
subsidiaries. Federal subsidiaries will already be subject to the Fed's authority because they are to be treated the same as nationally chartered
domestic banks. In keeping with the dual banking system, statechartered subsidiaries will not be subject to the Fed's authority. Should
a foreign bank choose to charter by state rather than by federal authority, the principle of national treatment requires the subsequent bounds of
59
jurisdiction to be honored.
S. Hearings on H.R. 10899, supra note 2, at 103-111.
55 Foreign Bank Act of 1975: Heartngs Before the Subcomm. on FnancialInstitutions of the Senate
Comm. on Banking, Housing & Urban Affairs, 94th Cong., 2d Sess. 472-473 (1976) (statement by
54

Lord O'Brien).
56 IBA, supra, note 1, at § 7.
57 Giving the Federal Reserve Board this authority is a change from the House version
which required that the Fed request reports from the appropriate state and federal authorities,
but could not make direct examinations itself. See dissenting opinion and additional views on
this point in S. REP. No. 1073, supra note 4, at 43 and 47.
58 S. REP. No. 1073, supra note 4, at 14.
59 See S. REP. No. 1073, supra note 4, at 13.
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Nonbanking Activities

The Bank Holding Company Act of 1956 was designed to prevent
companies which own or control banks from engaging in nonbanking
activities, 1.e., investing in nonbanking companies, and the underwriting,
sale, and distribution of s~curities. 60 According to the 1970 Amendment
to the Act, a bank holding company is defined as "any company which
has control over any bank or over any company that is or becomes a
bank holding company by virtue of the chapter."'6 1 This amendment
changed the original definition of a holding company in the 1956 Act
from a bank which controls more than a twenty-five percent interest in
two or more banks to one which controls more than five percent interest
in one bank. The amendment also requires that any company planning
to acquire or form a controlled banking subsidiary must obtain the prior
approval of the Federal Reserve Board. 62 Thus a foreign banking company wishing to obtain a U.S. subsidiary is required to obtain permission
from the Fed. Before the IBA changed this, the Fed's regulations allowed a foreign bank holding company performing one-half or more of
its business outside the United States to engage in nonbanking activities
in this country, if they were incidental to its outside activities. 63 Thus,
foreign bank subsidiaries could engage in nonbanking
activities, giving
64
them yet another advantage over domestic banks.
Under section 8 of the IBA, the Bank Holding Company Act's prohibitions on nonbanking activities now apply to: (1) any foreign bank
that maintains a branch or agency in the U.S., (2) any foreign bank or
company that controls a commercial lending company, and (3) any company of which either of the above is a subsidiary. 65 However, any nonbanking activities in which foreign banks were engaged or had applied
for approval to engage in on the date of the markup of the bill, July 27,
1978, are grandfathered until December 31, 1985. After July 27, 1985,
non-conforming activities may continue unless the Federal Reserve
Board orders them to terminate. The Federal Reserve will order them to
terminate if it determines "that such action is necessary to prevent undue
concentration of resources, decreased or unfair competition, conflicts of
interest, or unsound banking practices in the United States."'6 6 If a termination order is issued, the foreign bank or company has two years in
;vhich to divest itself of shares owned in the domestic nonbanking com60 These are the "nonbanking activities" referred to in the IBA, supra note 1, at § 8.
61 12 U.S.C. § 1841(a)(1) (1970).
62 Id §§ 1842(a)(2)-1842(a)(3).
63 12 C.F.R. § 225.4(g)(2)(i) (1977).

64 For descriptions of how foreign banks have been able to circumvent the Bank Company
Holding Act and its amendment, see Halperin, supra note 3, at 668; Note, Foretgn Banking in the
United States, supra note 5, at 608-6 10; MacKenzie, supra note 11; Barnes, supra note 6, at 924-

929.
65 IBA, supra note 1, at § 8(a).

66 Id at § 8(c).
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V. Conclusion
Congress has wisely chosen to keep the open door to foreign investment by granting foreign banking institutions national treatment. The
most important aspect of the IBA is that foreign banks have been
granted limited multistate branching and nonbanking privileges even
though domestic banks do not yet have these freedoms. The IBA allows
these foreign banking privileges in order to maintain the influx of foreign
capital and to allow any state inviting foreign banks to become a part of
the international market. To offset the competitive advantages accruing
to the foreign banks as a result of the IBA, Congress called for a reevaluation of the restrictions on domestic banking, thus possibly making the
foreign advantages temporary and ultimately resulting in a major structural change in American banking.
-- M.R.

FOREIGN INVESTMENT-The Foreign Investment Disclosure Act
of 1978, Pub. L. No. 95-460, 92 Stat. 1263 (to be codified in 7
U.S.C. § 3501).
On October 14, 1978, President Carter created the first comprehensive national land registration system in U.S. history by signing the Agricultural Foreign Investment Disclosure Act of 1978.' The Act requires
any foreign person who holds, acquires or transfers any interest, other
than a security interest, in U.S. agricultural land to submit a report to
the Secretary of Agriculture detailing his nationality, the type of interest
he holds, the legal description and acreage of the property, the purchase
price paid, and the intended agricultural uses of the land.2 In any case
in which the foreign person is not an individual or government, the re67 The grandfathering of nonbanking activities is very important to bankers from European Community countries because it is the custom of European, especially German, banks to
have equity interests in and sometimes controlling shares of, industrial and commercial enterprises in their own countries. S Hearings on HR. 10899, supra note 2, at 263-68 (statement of
Wolfgang Jahn, representing EEC Banking Federation). Lord O'Brien, while President of the
EEC Banking Federation, told the Senate Committee: "[W]e are dealing . . . with national
banking structures very different from the one prevailing in the U.S. The operations of some
European banks could be seriously prejudiced if they were required to conform to the existing
regulations applying to Bank Holding companies." S Hearingson S 958, supra note 55, at 475.
1 Agricultural Foreign Investment Information Act of 1978, Pub. L. No. 95-460, 92 Stat.
1263 (1978) (to be codified in 7 U.S.C. § 3501) [hereinafter AFIDA]. Congress moved with
unprecedented speed in passing the Act. On August 3, 1978, Senator Talmadge introduced the
bill, and the full Senate passed it on August 11. The House passed a slightly amended version of
the bill on September 26, and President Carter signed the bill into law on October 14.
2 Id § 2(a).
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port must specify the nature of the legal entity holding the interest, the
country in which such entity was created or organized, and its principal
place of business. 3 The Act authorizes the Secretary of Agriculture to
determine the beneficial owners of foreign and foreign-controlled organizations by requiring reports from persons in the second and third tiers of
ownership of such organizations. 4 Persons who fail to submit reports or
who knowingly submit reports which are false or misleading are subject
to a civil penalty of up to twenty-five percent of the value of the land in
question. 5 Finally, the Act requires the Secretary to make the reports
public, and to convey to the President, to the Congress and to each state
an analysis of the information gathered and a statement detailing the
6
potential impact on U.S. farmers.
The Act is the product of several years of growing concern about
increased foreign direct investment (FDI) in the United States, particularly by the Japanese and the OPEC Arab nations. 7 In 1974, Congress
passed the Foreign Investment Study Act, 8 which directed the Secretaries
of Commerce and Treasury to conduct a comprehensive study of foreign
direct and portfolio investments in the United States. Pursuant to this
legislation, the Department of Commerce published a report which revealed that at least 4.9 million acres of U.S. land were owned by nonresident aliens in 1975.9 The Commerce Department's report also singled
out a lack of reliable statistics as a major impediment to accurate determination of the impact of FDI.i °
In order to obtain more detailed and reliable data, Congress passed
the International Investment Survey Act of 1976.11 This Act directed
the President to study the feasibility of establishing a system to monitor
FDI in agricultural, rural, and urban real property. By January 1978,
however, congressional frustration over delays in the completion 12 of the
international investment survey led to the introduction of five different
bills proposing regulations on foreign investment in U.S. agricultural
land. '3 These proposed restrictions ranged from ineffectual "agricultural
censuses" to outright bans on further farm purchases by foreign persons.
3 Id.§ 2(a)(7).
4 Id. § 2(e), (l.

5 Id § 3.
6 Id

§§ 5, 6,7.
7 Popular xenophobia over FDI in U.S. real estate is not unique to the late 1970s. For a
historical account of restrictions on alien purchases, see Morrison, Limitationson Alien Investment in

Amerncan Real Estate, 60 MINN. L. REV. 621, 623 (1975).
8 Foreign Investment Study Act of 1974, Pub. L. No. 93-479, 88 Stat. 1450 (1974).
9 1 U.S. DEP'T OF COMMERCE, FOREIGN DIRECT INVESTMENT IN THE UNITED STATES

55 (1976).

10 Id.
II International Investment Survey Act of 1976, Pub. L. No. 94-472, 90 Stat. 2059 (1976).

12 As of January 1978, the study was still in the planning stage and funds had not yet been
made available. House Resolutions 1096, 1116, 1130 and 1157 declared the sense of the House

that the survey should be completed in 1978. However, the target date for completion of the
study was set for 1981.

13 See H.R. 7411, 95th Cong., 2d Sess. (1978); H.R. 11709, 95th Cong., 2d Sess. (1978);
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In response to this hodge-podge of proposed legislation, the Chairman of the Senate Committee on Agriculture, Nutrition, and Forestry,
Senator Herman E. Talmadge, requested the General Accounting Office
(GAO) to study foreign ownership of U.S. farmland and to report back
to the Committee by May 1978. GAO investigators visited twenty-five
counties in five states developing information for their report, "Foreign
Ownership of U.S. Farmland: Much Concern, Little Data."' 4 In its report the GAO reached three general conclusions. First, U.S. farmland is
an attractive investment to nonresident aliens. Second, most state laws
are ineffective in either monitoring or controlling the purchase of real
estate by foreign investors. And third, only federal legislation establishing a national land registration system would develop the kind of data
15
needed to determine the impact of FDI on U.S. farmers.
The GAO concluded that American farmland is a lucrative investment to foreigners for a variety of political, economic and tax reasons.
The stability of the U.S. Government compared with the relative instability of certain foreign governments is a major factor attracting FDI.
The rate of inflation in the United States, though high, is lower than
inflation experienced in many developed countries, and investment in
U.S. farmland provides a stronger hedge against inflation than most
stocks and bonds.16 Moreover, the recent decline in the value of the dollar against major European currencies allows speculators to buy prime
farmland at bargain basement prices.
Speculative investment in U.S. farmland is also encouraged by the
Foreign Investor's Tax Act of 1966.17 This Act distinguishes between
commercial ventures that are "effectively connected with a United States
trade or business" and ventures that are "not effectively connected."' 8
Capital gain on FDI that is business oriented is presumed to be effectively
connected with a United States trade or business and is taxed at applicable domestic graduated rates. 19 FDI that is investment oriented is presumed
to be not effectively connected, and if the corporate or individual investor is not present in the United States for more than 183 days, all capital
H.R. 1213, 95th Cong., 2d Sess. (1978); H.R. 13128, 95th Cong., 2d Sess. (1978); and H.R.
13183, 95th Cong., 2d Sess. (1978).
14 GENERAL ACCOUNTING OFFICE, BULL. No. 114824, FOREIGN OWNERSHIP OF U.S.

FARMLAND: MUCH CONCERN, LITrLE DATA (CED 78-132, 1978) [hereinafter GAO REPORT].
15 Id at 15.
16 For example, since 1965 the Standard & Poor's 500 stock average has remained essentially unchanged, while the value of farm real estate has more than tripled. The House Committee on Agriculture reported that "in the past few years, farmland in the United States has
more value as a speculative investment than as means of production . . . . During the 5-year

period between 1972 and 1976, U.S. farmland appreciated in value by $339 billion, while the
net income of all farm operations during the same period was $122 billion." H.R. REP. No.
1570, 95th Cong., 2d Sess. 6, 27, reprinfedin [1978] U.S. CODE CONG. & AD. NEWS 4938, 4959.
17 I.R.C. §§ 871-879.
18 Id. § 871(a), (b).
19 IM §§ 87 1(b), 882(a).
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gain is tax free.2 0 In other words, a nonresident alien making a speculative investment in agricultural land will escape all U.S. tax burdens on
capital gain realized when the real estate is resold.
Despite these strong incentives for FDI in U.S. agricultural property, the GAO concluded that, in the aggregate, state laws do not significantly inhibit or regulate foreign ownership of land. As of May 1978,
twenty-five states had laws that placed some constraints on aliens acquiring or holding farmland. 21 Most of these states placed restrictions on the
right of a nonresident alien to inherit land. North Carolina's statute is
representative of this type of restriction. It states that the right of a nonresident alien to inherit real estate depends on the existence of a reciprocal right for U.S. citizens to inherit real estate in the alien's home
country.2 2 Only eleven states2 3 have laws that generally prohibit, or restrict in a major way, individual nonresident alients from acquiring and
holding land. However, since only six of these states24 restrict the rights
of foreign corporations to acquire real estate, a foreign investor is free to
even though he
purchase agricultural land through a corporate identity
25
is prevented from doing so in an individual capacity.
In the five states they visited, GAO investigators noted concern that
foreign investors would destroy the family farm system by driving up the
price of farmland beyond the reach of local farmers, and that absentee
ownership resulting from FDI could adversely affect the social structure
of rural communities. The GAO report concluded that there were no
20 Id § 87 1(a)(2), (b)(2). See generally Zagaris, Investment by Nonresident Aliens in United States

RealEstate, 31 U. MIAMI L. REV. 565 (1977); Note, Foreign Diect Investment in United States Real
Estate: Xenophobic or PrincipledReaction?, 28 U. FLA. L. REV. 491 (1976).
21 Alaska, ALASKA STAT. § 38.05.190 (1962); Arizona, ARIz. REV. STAT. ANN. §§ 33-1201
et seq. (1974); Connecticut, CONN. GEN. STAT. ANN. §§ 47-57, 58 (1958); Georgia, GA. CODE

ANN. § 79-303 (1973); Hawaii, HAW. REV. STAT. §§ 206-9 (1976), see also, The Alien Land Law,
48 U.S.C. 1501 et seq. (1970) (in effect at statehood and never repealed); Idaho, IDAHO CODE
§§ 58-313 (1976); Illinois, ILL. REV. STAT. ch. 6, §§ 1-2 (Smith-Hurd 1966); Indiana, IND. CODE

ANN. §§ 32-1-7-1, 2 (Burns 1973); Iowa, IOWA CODE ANN. § 567.1 (West Supp. 1974); Kansas,
KAN. STAT. § 59-511 (1976); Kentucky, KY. REV. STAT. ANN. §§ 381.290-.320 (Baldwin 1969);
Minnesota, MINN. STAT. ANN. §§ 500.22-24 (West Supp. 1974); Mississippi, Miss. CODE ANN.
§ 89-1-23 (1972); Missouri, Mo. ANN. STAT. § 442.560 (Vernon Supp. 1974); Montana, MONT.
REV. CODES ANN. § 91A-2-111 (Supp. 1977); Nebraska, NEB. REV. STAT. §§ 76-402 el seq.
(197 1); New Hampshire, N.H. REV. STAT. ANN. § 477:20 (1968); New Jersey, N.J. STAT. ANN.

§ 46:3-18

(West Supp. 1974); North Carolina, N.C. GEN. STAT. § 64-1 (1965); Oklahoma,
OKLA. STAT. ANN. Tit. 60 §§ 121-23 (West 1971); Oregon, OR. REV. STAT. §§ 273.255,
517.010, .044 (Supp. 1977); Pennsylvania, PA. STAT. ANN. Tit. 68, 21-32 (Purdon 1965); South
Carolina, S.C. CODE § 27-13-30 (1976); Wisconsin, Wis. STAT. ANN. § 710-02 (West Spec. Pamphlet 1975); Wyoming, WYO. STAT. § 34-15-101 (1977).
22 N.C. GEN. STAT. §§ 64-1, 64-3 (1965).
23 Connecticut, Indiana, Iowa, Kentucky, Minnesota, Mississippi, Missouri, Nebraska,
New Hampshire, Oklahoma and Wisconsin. See note 21 supra, for cites to statutes.
24 Iowa, Kentucky, Minnesota, Missouri, Nebraska, Oklahoma and Wisconsin. See note
21 supra, for citations to statutes.
25 Seven additional states restrict corporations from purchasing land, but these states do
not prohibit individual nonresident aliens from purchasing property. A few other states place
largely meaningless limitations on alien purchases. South Carolina, for example, limits individ-

ual nonresident aliens and corporations to purchases of less than 500,000 acres.
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reliable data on the amount of farmland owned by nonresident aliens, or
on recent trends of such ownership. 26 Therefore, it could not calculate
the impact of FDI on land prices or rural communities. The study noted
that planned efforts by individual states for obtaining useful data on FDI
in U.S. farmland were not encouraging, and consequently, on June 12,
1978, the GAO recommended to Senator Talmadge that a federal land
27
registration scheme be adopted.
The program that Congress enacted in response to the GAO's recommendations functions primarily as an information gathering device.
The Agricultural Foreign Investment Disclosure Act merely requires all
foreign persons who acquire U.S. farmland to register their property with
the Secretary of Agriculture. Substantive restrictions on whether aliens
may purchase or inherit land, and under what circumstances, continue
to be regulated by state law.
For reporting purposes, the Act defines "foreign person" as any foreign government, 28 or any individual who is not a citizen or permanent
resident of the U.S., 29 or any corporation or other "legal entity" which is
organized under the laws of a foreign country.3 0 "Foreign person" also
includes U.S. corporations and legal entities in which "significant interest or substantial control," as determined by the Secretary, is held or
exercised by a foreign corporation or nonresident alien. 3 '
Section 2 of the Act requires all foreign persons, within ninety days
of acquiring agricultural land, 3 2 to report certain information to the Department of Agriculture. 3 3 They must disclose their name and address,
26 GAO REPORT, supra note 14, at 5-9. GAO investigators found that foreign ownership
varied from none in Oklahoma to a high of 6.3% in Johnson County, Georgia. Id. at 28. The
Department of Agriculture estimates that nonresident alien land holdings represent considerably less than 1% of the total U.S. farmland. S. REP. No. 1072, 95th cong., 2d Sess. 13, reprinted
in [19781 U.S. CODE CONG. & AD. NEws 4938, 4946. However, the apparent insignificance of
alien ownership might be deceptive. In any year, only 3% of the nation's one billion acres of
private farmland comes on the market for sale. Id at 35. Consequently, even modest acquisitions by nonresident aliens, though insignificant in terms of total U.S. farmland, might seriously
inflate real estate values. Vermont reported that, in four of its counties, 20% of the land coming
on the market during 1976 was purchased by nonresident aliens, and the GAO found some
unsubstantiated evidence that foreign investors were paying up to $150 more an acre than domestic investors for comparable farmland. GAO REPORT, supra note 14, at 12. But see note 54
infra.
27 GAO Report, supra note 14, at 12.
28 AFIDA, supra note 1, § 9(3)(D).
29 Id § 9(3)(A).
30 Id § 9(3)(B).
31 Id § 9(3)(C). Any foreign person who holds a 5% or more interest in any legal entity
holding U.S. agricultural land is deemed to have substantial interest and significant control in
such legal entity. 44 Fed. Reg. 7116, 7117 (1979) (to be codified in 7 C.F.R. § 781.2).
32 Foreign persons are not required to report acquisitions of less than one acre of land if
the agricultural products produced by such land have a market value of less than $1000 and are
grown for the household use of the foreign person. 44 Fed. Reg. 7116, 7117 (1979) (to be codified in 7 C.F.R. § 781.2). Obviously, this is a meaningless exception to the reporting requirement.
33 Id § 2(a). Foreign persons presently possessing U.S. farmland are given 180 days to
register. Id § 2(b). Registration reports must be filed in the Agricultural Stabilization and
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their citizenship, the type of interest acquired, the legal description and
acreage of the land, the purchase price or other consideration paid, and
the agricultural purposes for which the land will be used. 34 If a foreign
the name, address and citizenship
person transfers an interest in the land,
35
of the transferee must be reported.
Special rules apply to foreign corporations and other legal entities.
They must disclose the nature of the legal entity holding the interest
(partnership, trust, etc.), the country in which it was organized, and its
principal place of business. 36 To prevent nonresident aliens from covering their purchases through the use of holding companies, the Act authorizes the Secretary to penetrate to the second and third tiers of corporate
ownership. At his discretion, the Secretary may require any foreign corporation holding U.S. farmland to report the name, address and citizenship of any individual possessing a significant interest in or exercising
substantial control over such corporation.3 7 If the corporation is held by
another legal entity instead of by an individual, the Secretary may also
require that entity to reveal its country of organization and principal
38
place of business.
Section 3 of the Act provides for substantial civil penalties for indi39
Moreviduals and corporations that fail to submit a required report.
over, any foreign person who "knowingly" submits a report that either
does not contain all the information required, or which contains information that is misleading or false, is subject to penalty. 4° The Secretary is
given wide discretion to determine the amount of any penalty imposed,
4
provided that it is "appropriate to carry out the purposes" of the Act. '
However, in no case may the penalty exceed twenty-five percent of the
fair market value of the interest held by the party occasioning the pen42
alty.
Section 4 is a policing provision, authorizing the Secretary to monitor compliance with the Act and empowering him to investigate the accuracy of all reports submitted. 43 Section 5 requires the Secretary to
Conservation Service (ASCS) county office in the county where the land is located. Reports
should be submitted on an ASCS-153 form, which may be obtained from any ASCS county
office. 44 Fed. Reg. 7116, 7117 (1979) (to be codified in 7 C.F.R. § 781.3).
34 Id § 2(a)(1-2, 4-6, 8).
3- Id § 2(a)(7).
36 Id § 2(a)(3).
37 Id. § 2(e).
38 Id § 2(0.
39 Id. § 3(a)(1).
40 Id. § 3(a)(2).
41 Id § 3(b). The Secretary periodically appoints a Board to investigate violations of reporting obligations. If the Board finds that a violation has occurred, it makes a recommendation as to the amount of the fine that the Secretary should assess. 44 Fed. Reg. 7116, 7118
(1979) (to be codified in 7 C.F.R. § 781.4).
42 Id
43 Id § 4.
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submit annual reports 44 to Congress and the President detailing the information gathered under section 2, and analyzing what effect FDI has
on family farms and rural communities. 4 5 Section 6 requires the Secretary to send this report to the department of agriculture of each state,
and section 7 provides that the report shall be available for public inspection.

46

The Agricultural Foreign Disclosure Act was carefully drafted to
avoid constitutional problems. The equal protection component of the
fifth amendment due process clause places certain absolute restrictions
on the extent to which the federal government can discriminate against
aliens. 47 Current equal protection doctrine establishes two levels of constitutional protection: strict judicial scrutiny and minimum judicial
review. A law comes under strict judicial scrutiny if it employs "suspect"classifications or affects "fundamental rights." The U.S. Supreme
Court, in Graham v. Richardson,4 3 held that classifications based on alienage were suspect, and that the government would have to show a compelling public interest to validate the law. Since the requirements of the
compelling public interest test are very difficult to meet, the Act might
very well be unconsitutional if it were brought under the rule announced
in Graham. Graham, however, involved the denial of welfare benefits to
resident aliens, and the Court repeatedly stressed the permanency of the
plaintiff's residence and their substantial relations to the United States.
Constitutional scholars are divided over whether equal protection should
be extended to include nonresident aliens. 49 The better view, at least
with regard to agricultural land purchases, is that there should be no
extension of equal protection to nonresident aliens. Furthermore, international law does not recognize any fundamental or absolute right of
citizens in one country to purchase real estate in another country. 50 Consequently, unless the Supreme Court unexpectedly expands the scope of
constitutional protection currently extended to aliens, the Act passes constitutional muster.
Although the Act appears to meet all constitutional requirements,
two areas of uncertainty remain regarding its administration. First, the
Secretary has defined the term "acquires any interest" so as to require
foreign persons to report "any noncontingent future interest which will
44 During the first two years after enactment, the Secretary must submit reports more
often. The first report is due six months after § 2 of the Act becomes effective. Id § 5(b)(1).

45 Id § 5.
46 Id §§ 6, 7.

e.g., Note, 4 N.C. J. INT'L L. & COM. REG. 51 (1978).
48 403 U.S. 365, 367-76 (1971).
49 Morrison, supra note 7, at 644 (suggesting that equal protection should not be extended
47 See,

to nonresident aliens). Contra, Lowe, The Arizona Alten Land Law: Its Meaning and Constitutinal
Va/'diy, 1976 ARIZ. ST. L.J. 253 (1976) (positing that the strict scrutiny analysis will be extended to classifications involving nonresident aliens).
50 Indeed, U.N. General Assembly Resolution 1803 specifically denies any such right.
G.A. Res. 1803, 17 U.N. GAOR, Supp. (No. 17) 15, U.N. Doc. A/RES/1803 (1962).
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become possessory upon the termination of the present possessory estate."' 5' However, he has excluded leases of less than ten years duration
from the reporting requirement. 52 This loophole may permit foreign investors and corporations to secretly lease large tracts of land, thereby negating the information gathering function of the Act.
Second, despite efforts by members of the House of Representatives
to strengthen the Secretary's power to ascertain the beneficial owners of
corporations holding U.S. farmland, 53 nonresident alien investors will
still be able to cover their true identities. The Secretary is given broad
authority to determine the accuracy and completeness of reports required under the Act, but his inquiry is limited to the first three tiers of
corporate ownership. If penetration to the third level of ownership does
not reveal those individuals holding a beneficial interest in the legal entities filing reports, the Secretary has no authority to require further disclosures. For example, suppose a Texas partnership purchases 10,000 acres
of prime agricultural land. One partner is a Netherlands Antilles holding company wholly-owned by a German corporation whose only shareholder is a German speculator in U.S. real estate. Under the
Agricultural Foreign Investment Disclosure Act, the Texas partnership
must report that one of its co-partners is a Netherlands Antilles corporation. At his discretion, the Secretary may require the Netherlands Antilles holding company to reveal its parent German corporation. But the
Secretary cannot compel disclosure of the identity of the shareholder of
the German corporation.
The Agricultural Foreign Investment Disclosure Act should not
have a chilling effect on FDI in U.S. farmland. The Carter Administration originally opposed the measure as unnecessary 54 and as a potential
impediment to FDI that is badly needed to offset the flow of U.S. dollars
to Japan and the OPEC nations. Since many countries forbid or restrict
their nationals from investing abroad, 55 the threat of disclosure of an
investor's identity, which might subject him to criminal penalties in his
native state, could deter investment in the United States. The Act avoids
51

44 Fed. Reg. 7116, 7117 (1979) (to be codified in 7 C.F.R. § 781.2).

52 Id
53 H.R. REP. No. 1570, supra note 14, at 23, [1978] U.S. CODE CONG. & AD. NEWS at

4956.

54 Strong arguments support the position that the Act is unnecessary. In the course of its
investigation, the GAO surveyed state governors to obtain their assessment of whether nonresident alien land purchases were a problem. Only two states (Minnesota and Missouri) reported
that alien purchases were a problem. Ten other states reported that it could become a problem
in the future. By contrast, eighteen states felt that nonresident foreign ownership was not an
actual or potential problem, and the remaining twenty states had not developed an official
opinion. See GAO REPORT, supra note 14, at 18. Iowa's Secretary of Agriculture told GAO
investigators that FDI was "more of an emotional issue than a real problem." He believed that
Iowa farmland prices were being driven up by neighbors bidding against each other, rather
than by the influx of foreign money into the state's real estate markets. Id at 22.
55 For a brief discussion of restrictions utilized by certain European governments, see
Zagaris, supra note 20, at 589, 609.
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this problem by limiting the scope of the Secretary's investigatory powers
to the first three levels of ownership, thereby allowing a foreign investor
to cover his identity through a series of corporate facades.
Although the Secretary cannot in all instances determine the identity of nonresident beneficial owners of U.S. farmland, the purpose of the
Act is not weakened. The Act gives the Secretary enough authority to
determine the scope of nonresident alien investment in U.S. farmland.
This will provide reliable data to permit a realistic appraisal of FDI's
effects on the price of farmland and its concurrent impact on rural communities. Furthermore, the mere existence of a federal registration system should go a long way towards calming the present xenophobia of
many American farmers.
-J.R.

IMPORTS-The Customs Procedural Reform and Simplification Act
of 1978, Pub. L. No. 95-410, 92 Stat. 888.
In October 1978, Congress passed the Customs Procedural Reform
and Simplification Act of 1978 (the Act).' The Act revises several sections of the Tariff Act of 1930, which until now had been the major law
on customs procedure. 2 In particular, the Act establishes "immediate delivery"' 3 as the primary method for processing entries over $250, and implements the newly introduced Automated Merchandise Processing
System. 4 These two reforms speed the delivery of imported merchandise
to the consignee. The Act also gives the importer greater protection by
revising both the procedures dealing with fraud, gross negligence and
negligence, 5 and the procedures for handling illegal goods and nonconforming manifests. 6 Finally, the Act enhances the interpretative power
of courts by granting them greater flexibility in determining appropriate
penalities for customs infractions.
I.

Immediate Delivery

By far the most efficient of the Act's reforms, the immediate delivery
procedure ("ID") has actually been routinely used for some time as the
I Customs Procedural Reform and Simplification Act of 1978, Pub. L. No. 95-410, 92
Stat. 888 [hereinafter cited as Customs Reform Act].
2 Tariff Act of 1930, 19 U.S.C. §§ 1202-1654 (1976) [hereinafter cited as Tariff Act].
3 Customs Reform Act, supra note 1, § 102(a). See a/so DEPARTMENT OF TREASURY
NEWS, U.S. CUSTOMS SERVICE, October 4, 1978, at 1.
4 Customs Reform Act, supra note 1, § 102(a). See a/so TREASURY NEWS, supra note 3.
5 Tariff Act, supra note 2, § 1592.
6 Id.§ 1584.
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preferred system for handling formal entries. 7 Now formally established
by the Act, "ID" separates documented entries from those entering
under the older duty-rate method. 8 Upon presentation of certain documents, 9 the consignee or his agent may demand the release of his goods
from customs. So long as the entry papers are in order, the customs officer must immediately release the goods described into the hands of the
consignee or his agent. This procedure is superior to the duty-rate
method because it reduces the paper work and time required to obtain
imported merchandise from customs.
II. Automated Merchandise Processing System
At the time of the goods' entry or within the following ten days the
customs officer may require the consignee or his agent to file documentation papers in addition to the entry papers. These documentation papers
are not related to the release of the goods; rather they help the customs
officer assess the proper duty on the goods, collect statistics on the goods
and determine whether all applicable laws have been met. The Automated Merchandise Processing System improves the efficiency of the customs procedure by reducing the number of financial transactions, by
speeding delivery of merchandise to importers, and by collecting data
faster and more accurately. According to U.S. Commissioner of Customs
Robert E. Chasen, "these modifications will go far toward permitting the
Customs Service to keep pace with international commerce and business
procedures in a technological age, and enable us to process the ever rising
numbers of carriers and passengers without unduly expanding the Customs workforce." 10
III.

Procedural Safeguards

Prior to its revision, Section 592 of the Tariff Act of 1930 imposed
the penalty of forfeiture for goods fraudulently entered into United
States commerce. I The Customs Procedural Reform and Simplification
Act restructures Section 592 by defining its reach and outlining the
proper procedure to follow when imposing a penalty.
As of October 3, 1978, any fraudulent, grossly negligent or negligent
7 TREASURY NEWS, supra note

3.

8 The duty-rate method requires the production of a certified invoice and bill of lading at

the time of entry as well as the entry papers relating facts necessary for assessing duties and
conducting a proper examination and liquidation. The goods will be released only upon the
order of the carrier. The customs officer will return the bill of lading to the consignee with a
notation thereon to the effect that entry has been made. The customs officer, however, will not
be liable for the actual release of the goods. 19 U.S.C. § 1484 (1976).
9 The Act does not specify the required documents. It describes the documents as those
"necessary to enable such officer to determine whether the merchandise may be released from
customs custody .... " Customs Reform Act, supra note 1, § 102(a).
10TREASURY NEWS, supra note 3. For more comments from the Customs Service on this
Act contact the Public Information Division, U.S. Customs Service, Department of the Treasury, Washington D.C. 20229.
11Tariff Act, supra note 2, § 1592.
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act that relates to the entrance or introduction of goods into United
States commerce is prohibited. The fraud, gross negligence or negligence
may occur by means of a document, a written or oral statement, or an
act or an omission, and it need not necessarily affect the duty on the
goods being entered.
The new Act protects the alleged offender by requiring customs officers to file a pre-penalty notice of the alleged violation. This notice
must be in writing and must describe the goods involved, setting forth
the details of the attempted or completed entry or introduction of the
goods, specifying all the applicable laws and regulations, disclosing all
the material facts establishing the alleged violation, stating the exact nature of the alleged violation (Le., whether it is fraud, gross negligence or
negligence), stating the loss of duties, if any, and the estimated amount of
the proposed penalty, and finally informing the alleged offender of his
right to make oral and written representations in his defense., 2 A second
provision bolsters the hearing aspect of this new procedure by granting
the offender who has been found guilty a second opportunity to make
oral and written representations seeking remission or mitigation of the
penalty. 13
The Act similarly restructures Section 584 of the Tariff Act of 1930
dealing with penalties for the importation of illegal goods and for failure
to produce a conforming manifest. 14 This section formerly imposed a
fine on the alleged offender without notice to the offender or an opportunity for him to be heard.' 5 Under present law, if the customs officer has
reasonable cause to believe that certain narcotic drugs 16 are included in
the cargo or that the goods on board do not match those listed in the
manifest, he must send written notice to the alleged offender prior to the
issuance of a claim for a monetary penalty. This procedure differs from
that under Section 592 only by not providing the offender the opportu17
nity to seek remission or mitigation of the penalty.
IV.

Maximum Penalties

The maximum penalties allowable under the new Section 592 differ
according to the degree of infraction. 18 The differences allow the court
12 Customs Reform Act, supra note 1, § 110. This provision presumably satisfies the fifth
amendment requirement of procedural due process and thus protects the Act from constitutional challenges in this area.
13 Id
14 A manifest is an itemized list of a ship's cargo, specifying the place of lading, to be
presented to a custom official.
15 Tariff Act, supra note 2, § 1584.
16 Id The prohibited drugs include heroin, morphine, cocaine, isonipecaine, opiate, smoking opium, opium prepared for smoking and marijuana.
17 Customs Reform Act, supra note 1, § 109. This section gives no grounds for this omission.
18 Id § 110. Section 592 formerly provided a blanket penalty of forfeiture for goods fraudulently entered into U.S. commerce and made no distinction between fraud, gross negligence
and negligence.
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greater flexibility in selecting the appropriate penalty. For fraud, the
maximum civil penalty is an amount not exceeding the domestic value of
the goods involve.' 9 For gross negligence, the maximum civil penalty is
an amount not exceeding the lesser of the domestic value of the goods
involved or four times the lawful duties on the goods.20 For negligence,
the maximum civil penalty is an amount not exceeding the lesser of the
domestic value of the goods involved or two times the lawful duties on
the goods. 2 ' The Act prescribes forfeiture only where the offender is reasonably believed to be insolvent or beyond the jurisdiction of the United
States or where the goods sought to be introduced are prohibited merchandise. The goods also will be forfeited where the offender refuses to
22
pay his penalty.
The maximum penalty prescribed for a Section 584 infraction is the
lesser of $10,000 or the domestic value of the goods involved. 23 This
provision clarifies the former statutory language prescribing a penalty
"equal to the value of the merchandise" by establishing the standard by
which the goods are valued. If the Section 584 infraction is the entrance
24
of narcotic drugs, the penalty is still $50 per ounce.
V.

Other Safeguards

Other safeguards to the importer include the transfer of his case in a
condemnation proceeding from the customs officials to the district attorney general where the goods seized exceed $10,000.25 In addition, in all
cases before the Customs Service, the burden of proving fraud or gross
negligence is on the government. However, in cases of negligence, although the government must prove the existence of the violative act or
omission, the alleged offender has the burden of establishing that the act
26
or omission did not occur as the result of negligence.
27
If
Another benefit to the importer is the limitation on liquidation.
the goods have not been liquidated within one year from the date of
entry, 28 the goods shall be deemed liquidated at the same rate of duty,
value and quantity as was asserted by the importer at the time of the
goods' entry. This provision decreases the possibility of the importer
having to pay higher duties at a later date.
19 Id § I10(c)(1).
Id § I10(c)(2).
21 Id § I10(c)(3).
22 Id. § I10(c)(5).
23 Id § 109.
24 Tariff Act, supra note 2, § 1584.
25 Customs Reform Act, supra note 1, § 111. This provision assures some offenders entry
into the court system when their remedies are exhausted at the administrative level.
26 Id. § 110.
27 Id § 209. Merchandise is said to be liquidated when it is delivered to the consignee.
28 "Date of entry" also refers to the date of final withdrawl of all merchandise covered by
a warehouse entry or to the date of withdrawal from a warehouse where duties may be deposited after the filing of an entry or final withdrawal.
20
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Judicial Enforcement

Since the enactment of the Tariff Act of 1930 the Customs Service
has had the authority to review records relating to imported goods. The
Customs Procedural Reform and Simplification Act boosts this authority
by providing judicial sanctions for those who refuse to comply with the
summons to appear. 29 If the party ignores a summons from the Customs
Service, the district court in the district where the party resides or does
business has jurisdiction to issue an order to comply. If the party continues to refuse to appear, he may be found guilty of contempt. In addition
to any sanctions the court may impose, the Secretary of Commerce may
prohibit any future importing by the party or for his account, or he may
instruct customs officials to withhold delivery of any of the party's goods.
If the party is in contempt for more than one year, the Secretary may
instruct customs officials to sell the party's goods at public auction.
The Customs Procedural Reform and Simplification Act is a welcome reform for two reasons. First, it effects a faster and more efficient
customs processing system. Second, it benefits both the Customs Service
and the importing community by providing greater judicial protection to
alleged offenders and greater judicial enforcement to customs officials.
The well-reasoned and comprehensive updating of customs procedural
law promises to meet Commissioner Chasen's standard of keeping pace
with international commerce.
-B.B.

TAXATION-Foreign Earned Income Act of 1978, Pub. L. No. 95-615,
92 Stat. 2763.
The Foreign Earned Income Act of 1978,' passed by the 95th Congress in the marathon weekend session before its October 15 adjournment, provides a new system of deductions for U.S. taxpayers with
foreign earned income. The Act clarifies the confusion that has existed
in this area since the passage of the Tax Reform Act of 1976.2 The 1976
Act revised the exclusion granted for foreign earned income and made
several modifications in its calculation. Due to subsequent congressional
disagreement about the utility and the technical flaws of the 1976 Reform Act, the Tax Reduction and Simplification Act of 19773 postponed
29 Customs Reform Act, supra note 1, § 106.
I The Foreign Earned Income Act of 1978 [hereinafter the Act] was passed as a part of
the Tax Treatment Extension Act of 1977, Pub. L. No. 95-615, 92 Stat. 2763. The bill was
passed by Congress on October 15, 1978, and enacted November 8, 1978.
2 Pub. L. No. 94-455, 90 Stat. 1520 (1976). The focus in this work is on the changes
wrought by TITLE X, Part 1, § 1011.
3 Pub. L. No. 95-30, 91 Stat. 126 (1977).
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implementation of the foreign earned income provisions until 1977 and
granted a filing extension to October 16, 1978 for affected taxpayers in
order to allow Congress time to revise or clarify the Act. 4 The Foreign
Earned Income Act of 1978 resolves this state of limbo by allowing the
pre-1976 law to govern the exclusion for foreign earned income through
1977, by providing a new mandatory system of deductions for U.S. workers abroad for cost-of-living, housing, educational and home travel expenses in 1979, and by allowing the taxpayer an option of the new
deduction system or the 1976 Reform Act with technical corrections in
1978. This recent development examines the changes which have taken
place in the treatment of foreign income in the past years and briefly
examines the provisions of the new system of deductions.
Prior to the 1976 Tax Reform Act, section 911 of the Internal Revenue Code provided that earned income 5 attributable to the performance
of services outside the United States by a bona fide resident of a foreign
country, 6 or by one who is in residence in a foreign country for a minimum of 510 full days during eighteen consecutive months, 7 may be excluded from gross income up to $20,000 per annum, or up to $25,000 per
annum for taxpayers who have qualified as bona fide residents of foreign
countries over three consecutive years. 8 In addition, foreign taxes paid
on foreign source income were creditable against the U.S. tax on any
foreign income, 9 subject to the limitation provided in section 904.10
The Tax Reform Act of 1976 amended section 911 by reducing the
exclusion to $15,000 per annum generally, and $20,000 per annum for
employees of domestic charitable organizations.II In addition, the 1976
Act made several modifications in the computation of the exclusion,
designed to accomplish the following: (1) disallow an individual from
4 [1978] 65 STAN. FED. TAX REP. (CCH) $ 6925. This extension was stretched to November 15, 1978 for taxpayers residing outside the United States; the Act's section 209 allows taxpayers a reasonable time to file following its October 15, 1978 passage.
5 I.R.C. § 911(b) defines earned income as:
wages, salaries, or professional fees, and other amounts received as compensation
for personal services actually rendered, but does not include that part of the compensation derived by the taxpayer for personal services rendered by him to a
corporation which represents a distribution of earnings or profits rather than a
reasonable allowance as compensation for the personal services actually rendered.
6 Id. § 911(a)(1). The definition of bona fide resident has not been changed to date.
7 Id § 911(a)(2).
8 Int. Rev. Code of 1954, ch. 1, § 911(c)(1).
9 I.R.C. § 33(a) provides that:

(a) Foreign Tax Credit-The amount of taxes imposed by foreign countries and
possessions of the United States shall be allowed as a credit against the tax imposed by this chapter to the extent provided in section 901.
Section 901(a) provides that at the taxpayer's option, his tax on foreign earned income may be
credited with "the amount of any income, war profits, and excess profits taxes paid or accrued
during the taxable year to any foreign country or to any possession of the United States. .. ."

§ 901(b)(1). For convenience, income, war profits, and excess profits taxes shall be referred to
simply as taxes paid to a foreign government.
10 See note 25 infra for provisions.

I

Pub. L. No. 94-455, supra note 2, codified at I.R.C. § 911(c)(1) (1977).
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taking a foreign tax credit with respect to foreign taxes allocable to
amounts excluded from gross income under the earned income exclusion; 12 (2) subject any additional income derived by individuals beyond
the income eligible for the earned income exclusion to United States tax
at the higher rate brackets that would apply if the excluded earned income were not so excluded; 13 and (3) make ineligible for the exclusion
any income earned abroad that is received outside the country in which
it is earned if one of the purposes of receiving such income outside the
country is to avoid tax in that country. 14 The purpose of these modifications is to close previous loopholes in section 911 and provide a fairer
application of the exclusion.15
Subsequent to the passage of the 1976 Tax Reform Act, the Senate
Finance Committee recognized that the amendment to section 911(a),
designed to implement the first modification mentioned above, did not
specify how the amount of taxes attributable to the excluded income was
to be calculated in cases where the taxpayer had additional, non-taxed
16
foreign income earned in the same country as the excluded income.
The Committee felt that difficulties could arise in coordinating the appropriate disallowance of foreign tax credits with the rules of new section
911(d), which state how any additional foreign income is to be treated,
and recommended passage of the Technical Corrections Act of 197817
which included provisions to remedy the deficiency. The Technical Corrections Act was passed as part of the Revenue Act of 1978,18 practically
enabling the revisions of the Tax Reform Act of 1976 to take effect.
Section 911(d) provides for the computation of the tax when the
foreign earned income exemption is claimed in the following manner: the
tax imposed will equal the excess of the tax imposed (either by section 1
for personal income or section 1201 for capital gains, whichever is appli9
cable) upon "the net taxable income" plus the zero bracket amount.'
"Net taxable income" is defined as the sum of taxable income plus the
"net excluded earned income."' 20 "Net excluded earned income" is defined as the excess of the excluded earned income over the deductions
12 Id., codified at I.R.C. § 911 (a). This section is discussed in the text accompanying notes
23-25, i'#a.
13 Id., codified at I.R.C. § 911(d). See text at notes 19-22 infra for the mechanics.
14 S. REP. No. 938-Pt. II, 94th Cong., 2d Sess. 63, reprinted in [1976] U.S. CODE CONG. &
AD. NEWs 4030.
15 Id.
16 S. REP. No. 745, 95th Cong., 2nd Sess. 49 (1978). See also H.R. REP. No. 700, 95th
Cong., 2nd Sess. 42 (1978).
17 123 CONG. REc. H11099 (1977), H.R. 6715, 95th Cong., 1st Ses. § 2(t)(10) (1977).
18 Revenue Act of 1978, Pub. L. No. 95-600, 92 Stat. 2763 (1978). The provisions of the

Technical Corrections Act dealing with individual foreign earned income are at § 701(u)(10),
92 Stat. 2917 (1978).
19 I.R.C. § 91 (d)(l). The zero bracket amount replaced the standard deduction in calculation of income tax and is incorporated into the tax tables by the Tax Reform Act of 1976.
20 Id § 911 (d)(2)(A).
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disallowed with respect to such excluded earned income. 2' Deductions
arising from foreign earned income are reduced by a percentage calculated by comparing excluded foreign earned income to total foreign
earned income. 22 This is how the "deduction disallowed" is determined.
Note that section 911 (d) does not mention the disallowance as a credit of
taxes paid or accrued to a foreign country to the extent that these taxes
are allocable to excluded foreign earned income, as required by the last
sentence of section 911(a). Treasury regulations are also silent on this
point.
The 1978 Technical Corrections Act amendment leaves the treatment of deductions unchanged, but adds a provision for calculating the
reduction of credit allowed for taxes paid or accrued with respect to excluded foreign earned income. The amendment replaces the last sentence of section 911(a) and provides that an individual shall not be
allowed a deduction of a credit (or credits) against the U.S. tax for foreign tax paid or accrued
to the extent that such deductions are properly allocable to or chargeable against amounts excluded from gross income under this subsection.
For purposes of this title, the amount of the income, (war profits, and
excess profits taxes paid or) accrued by any individual to a foreign country or possession of the United States for any taxable year shall be reduced by an amount determined by multiplying the amount of such
taxes by a fraction(A) the numerator of which is the tax determined under subsection (d)(l)(B), and
(B) the denominator of which is the sum of the amount referred to
in subparagraph
(A), plus the limitation imposed for the taxable year by
23
section 904(a).

Under this method, the amount of foreign taxes disallowed as a credit is
calculated by multiplying the amount of foreign taxes paid by a fraction,
the numerator of which is the amount of U.S. tax imposed on the
amount of earned income excluded less any disallowed deductions, plus
the zero bracket amount,2 4 and the denominator of which is the numerator plus the foreign tax credit limitation2 5 for the year. In effect, foreign
Id § 911(d)(2)(B).
Treas. Reg. § 1.911-2(d)(6) (1963). Deductions which are not properly allocable to excluded foreign earned income, ie., personal and family. medical expenses, real estate taxes on a
personal residence, charitable deductions, and interest on a mortgage on a personal residence,
are deductible in their entirety (subject to specific statutory limitations relating to such items).
23 Pub. L. No. 95-600, § 701(u)(10)(A), 92 Stat. 2917 (1978).
24 I.R.C. § 91 l(d)(1)(B) reads "the tax imposed by § I or § 1201 (whichever is applicable)
on the sum of-(i) the amount of net excluded income, and (ii) the zero bracket amount."
Section 1 refers to income tax table, and § 1201 to capital gains tax. The zero bracket amount
is added in order to allow the taxpayer with foreign earned income to use the same tables as
other taxpayers without an advantage.
25 The foreign tax credit limitation for the year is calculated according to § 904(a):
The total amount of the credit taken under section 901(a) shall not exceed
the same proportion of the tax against which such credit is taken which the taxpayer's taxable income from without the United States . . . bears to his entire
taxable income for the same taxable year. For purposes of the preceding sentence
21

22
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earned income will remain taxable at the same rate as prior to the 1976
Tax Reform Act, but with the double benefit potential to the taxpayer
eliminated.
The amended method "greatly simplifies" the calculation process
since it uses line figures the taxpayer must calculate anyway if he is
claiming the exclusion. 26 Credit for taxes paid to foreign governments
are generally disallowed as credit to U.S. tax in the proportion that the
tax on the excluded amount bears to the amount of U.S. tax which
would be imposed on an amount of taxable income equal to foreign
source income. This means foreign taxes allocable to the excluded
amount of foreign earned income and disallowed are those foreign taxes
imposed on the first $15,000 of income. This fulfills the second modification sought by the Tax Reform Act of 1976, because additional income
derived by individuals beyond the income eligible for the earned income
exclusion is subject to U.S. tax at the rate that would apply if the excluded earned income were not so excluded. 2 7 Where a taxpayer has
U.S. source income, the amount of credit for foreign taxes disallowed is
somewhat less because the average United States effective rate is applied
to the nonexcluded foreign-source income. Both the Senate Finance
Committee and the House Ways and Means Committee believed that
simplifying the calculations offsets any detriment to the taxpayer. 28
As mentioned in the introduction, the Foreign Earned Income Act
of 1978 provides for the application of the pre-1976 exclusion in calculating U.S. tax on foreign earned income in 1977. In 1978, the taxpayer
may elect to take a $15,000 exclusion for foreign earned income as calculated by the 1976 Tax Reform Act and the Technical Corrections Act of
1978 set forth above, or he may elect to apply the new treatment of foreign earned income set forth in the 1978 Act.
The taxpayer who elects to treat his foreign earned income in 1978
under the Tax Reform Act exclusion will not gain as advantageous a
treatment as the exclusion provided in 1977 and prior years. Under most
circumstances, taxpayers with foreign earned income will gain a better
tax break through the new provisions. These provisions replace the exemption (except for employees living in work camps) with deductions for
excess living costs, housing, schooling, home leave, and hardship areas,
allow more liberal moving expense deductions, expand the exclusion for
employer provided meals and lodging, and provide special rules for those
living and working in hardship areas. Calculating the new deductions is
relatively simple, but will require the taxpayer to segregate the amount
of foreign earned income spent for housing, cost-of-living, and educational expenses. Since the new deductions are taken from gross income,
in the case of an individual the entire taxable income shall be reduced by an
amount equal to the zero bracket amount.
26 S. REP. No. 745, supra note 16.
27 Id
28 Id; H.R. REP. No. 700, supra note 16.

RECENT DEVELOPMENTS

355

the taxpayer need not itemize deductions; in addition, he may still claim
the section 901 credit for taxes paid on foreign earned income to foreign
governments. Overall, the new system of deductions has more elements
than the prior exclusion, but the greater flexibility, simplicity of calculation, and generally better tax break provided by the 1978 Act recommend its election.
The deductions under the Act are outlined in the new Code section
913 entitled "Deduction for Certain Expenses Living Abroad. '29 Bona
fide residents and U.S. citizens residing in a foreign nation for seventeen
of eighteen consecutive months qualify for the deductions, the same class
which qualifies for the exclusion, 30 with the exception of U.S. government employees. 3 1 The definition of "foreign earned income" remains as
it was under the Tax Reform Act of 1976,32 except subject to the governmental employee exemption. The total deduction under section 913 may
not exceed the taxpayer's "net foreign earned income" for the year; "net
foreign earned income" is foreign earned income reduced by the amount
of income excluded as meals or lodging furnished by the employer under
amended section 119 and any other deductions applicable to the foreign
earned income. 33 The Act expands Code section 119, which excludes
from gross income the value of meals and lodging furnished to the employee for the employer's convenience, to include meals and lodging furnished to the employee's spouse and dependents, as well as meals and
34
lodging provided on behalf of the employer.
The cost of living deduction is calculated through a "qualified costof-living differential" '35 determined by the I.R.S. The deduction will
equal the excess of the reasonable daily living expense (excluding education and housing) in the foreign location over the highest general daily
living cost in any metropolitan area in the United States (except Alaska).
The I.R.S. tables (or any other way the I.R.S. wishes to determine the
differential) 36 will be based on the salary of a federal government employee graded GS-14, Step 1, shall reflect the family size, 37 and be revised each year. Note that the cost-of-living deduction will be denied
where the employee receives meals furnished by the employer which are
The Act, § 203.
S e text accompanying notes 6, 7 supra.
I.R.C. § 912 provides foreign living allowances for U.S. government employees which
are not included in gross income, and § 9130)(1)(A) exempts amounts paid by the United States
or any agency thereof from the definition of "earned income," thus disqualifying such payments
29
30
31

from the new deductions.
32 See note 5 supra.
33 I.R.C. § 913(c).
34 The Act § 205, codified at I.R.C. § 119.

35 The Act § 203, codified at I.R.C. § 913(d).
36 The I.R.S. may take advantage of the State Department's local index of living costs
abroad, which would substantially reduce the time and expense of producing a table, but may

arrive at the cost-of-living differential in any way it chooses. I.R.C. § 913(d)(2)(D).
3' Id § 913(d)(2)(C).
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excluded under section 119.38 Also, where the taxpayer maintains a separate foreign home for his spouse and dependents due to adverse living
conditions 39 the qualified cost-of-living differential shall be applied to
the qualified second household, and the taxpayer will be allowed the
40
meals and lodging exclusion under section 119 for his own tax home.
The deduction for "qualified housing expenses' '4 is applicable to
reasonable expenses paid or incurred by the taxpayer or on his behalf for
housing for himself and his spouse and dependents residing with him in a
foreign country. Reaonable housing expenses include costs attributable
to the housing, such as utilities and insurance, but do not include interest
and taxes of the kind deductible under sections 163 or 164, or deductions
of taxes, interest, and business depreciation by cooperative housing corporation tenant-stockholders under section 216(a). 42 The deduction allowed is the excess of reasonable housing expenses in the foreign country
over the "base housing amount." '43 The "base housing amount" is defined as twenty percent of the excess of the taxpayer's earned income
over the sum of the individual's reasonable housing expenses and other
section 913 deductions (cost-of-living differential, qualified school expenses, qualified home leave travel expenses, and the qualified hardship
area deduction). 44 In some cases, where the taxpayer, due to adverse
living conditions, maintains a separate foreign home for his spouse and
dependents, and his own tax home 45 is in a hardship area as defined by
section 913(h), 46 the "base housing amount" with respect to his tax home
will be zero, 47 and the computation of the various elements of the deduction will be based on the second qualified household plus any housing
expenses at the individual's tax home; under these circumstances, the
housing deduction is applied separately, and the taxpayer takes a deduction for the full cost of his own housing as well as for the excess costs of
the second household. 48 As with the cost of living deduction, the housing
deduction is disallowed where the employee excludes lodging furnished
49
by his employer under section 119.

A schooling expense deduction is allowed for "qualified schooling
Id §913(d)(2)(E).
39 Id.§ 913(j)(1)(D) defines adverse living conditions as "living conditions which are dangerous, unhealthful, or otherwise adverse."
40 Id. § 913(i)(1)(A). The term "tax home" means an individual's home for purposes of
§ 162(a)(2) (relating to traveling expenses while away from home); the individual will not be
treated as having a tax home in a foreign country for any period his abode is in the United
States. Id § 913(j)(1)(B).
41 Id § 913(e).
42 Id § 913(e)(2).
43 Id § 913(e)(1).
44 Id § 913(e)(3)(A).
45 See note 40 supra. See also I.R.C. § 913(j)(1)(c).
46 See text accompanying notes 6,7 supra.
47 I.R.C. § 913(e)(3)(B).
48 Id § 913(i)(B).
38

49 Id § 913 (e) (4) (A) (ii).
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expenses" incurred through educating the taxpayer's dependents residing
with him from the equivalent of kindergarten through the twelfth grade
for the period during which the individual's tax home is in a foreign
country. 50 Reasonable expenses are wholly deductible, and generally include cost of tuition, books, fees, local transportation, and other expense
required by the school. 5' Reasonable expenses are measured by the cost
of the least expensive U.S. school located within a reasonable distance
from the taxpayer's home; if a dependent attends a U.S. school other
than the least expensive, the maximum deduction allowed is that of the
least expensive school within reasonable distance. 52 Cost of room and
board is not deductible unless adequate U.S. type schooling is not available within a reasonable commuting distance from taxpayer's foreign
home; in these circumstances, transportation expenses between the school
53
and tax home are treated as schooling expenses and are deductible.
A home leave travel deduction is allowed for the reasonable cost of
transportation for the taxpayer, his spouse, and his dependents from his
tax home outside the United States to his principal place of residence in
the United States, or to any port of entry on the continental United
States excluding Alaska if he has no principal place of residence in the
United States. 54 The deduction is limited to one round-trip per person
per twelve month period of living in a foreign country, and airplane fare
is limited to coach or economy fare where available. 55
Taxpayers living and working in hardship areas are entitled to an
additional hardship area deduction up to $5,000 annually, computed on
a daily basis for the days the individual's tax home is in a hardship
area. 56 "Hardship area" is defined as any area which would be designated by the State Department as a hardship post due to extraordinarily
difficult living conditions, notably unhealthful conditions or excessive
physical hardship, where the allowance paid to U.S. government employees for working at such locations would be fifteen percent of their
57
regular salaries.
With respect to these five deductions, the Act seeks to disallow
double benefits. Where the individual takes the cost-of-living, housing,
schooling, or home leave travel deductions, he is not allowed any deduction (other than section 151 personal exemptions), exclusion, or credit for
household and dependent care services (under section 44A) to the extent
such amount is accounted for in section 913 deductions. 58 As noted previously, the section 913 deductions are taken in arriving at adjusted gross
50
51
52
53
54
55

Id § 913(o).
Id § 913(0(2).
Id § 913(0(4).
Id.§ 913(0(3).
Id.§ 913(g).
Id § 9130)(2).

56 Id § 913(h).

57 Id § 913(h)(2).
58 Id § 913(k).
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income, and the taxpayer may claim the deductions even if he does not
itemize.
In addition to the deductions, the Act retains an exclusion in one
case. Where a bona fide resident or individual present in a foreign country for seventeen of eighteen consecutive months because of his employment lives in a camp located within a hardship area, he may exclude up
to $20,000 per annum on a daily basis for days he resides in the camp. 59
To qualify, the camp must constitute substandard lodging which is provided by or on behalf of the employer for his convenience in a remote
area where no satisfactory housing is available, is located in the vicinity
the individual renders services, is furnished in a common area not available to the public, and which normally accommodates ten or more persons. 60 The taxpayer may elect to not have the exclusion apply, in which
case he may take the section 213 deductions. 6 1 Taxpayers who elect the
$20,000 exclusion may also claim the section 119 exclusion for employerfurnished meals and lodging, 62 but under the Tax Reform Act of 1976
may not take a foreign tax credit under section 90 for amounts excluded
from gross income, except for deductions allowed by section 217 relating
to moving exDenses. 6 3 Note that the 1976 Act section 911 (d) computations have been repealed, apparently allowing foreign earned income beyond the excluded $20,000 to be taxed at the lower U.S. rate brackets, in
contrast to the 1976 Act revision.
The 1978 Act also provides for an increase in deducting expenses of
foreign moves under section 217(h). 64 The deduction for pre-move home
searching, temporary living expenses and residence related sale or lease
expenses incurred by an employee in a foreign job-related move is increased from $3,000 to $6,000.65 The expenses related to such home
hunting trips and temporary living expenses at the new job location are
now deductible to a maximum of $4,500 (formerly $1,500) of the overall
limit.6 6 In addition, the cost of temporary living arrangements may be
deducted as moving expenses for a period of ninety instead of thirty
days,6 7 and the allowance of certain storage fees is more liberal. 68 The
deduction has been extended to apply to bona fide retirees who worked
abroad and surviving spouses or dependents of U.S. foreign workers returning to live permanently in the United States. 69 Surviving spouses
and dependents must begin to move back to the United States within six
59 The Act § 202, codified at I.R.C. §§ 911 (a), 91 (c)(1).
60 I.R.C. § 911(c)(1)(B).

61 Id §§ 911(d), 913(e).
62 Id § 911(c)(7).

63 Id § 911(a).
64 The Act § 204.

65
66
67
68
69

I.R.C. § 217(h)(1)(B).

Id
Id § 217(h)(1)(A).
Id § 217(h)(2).
Id § 217(i).
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months of the decedent's death. 70
The Act makes two less important substantive changes in the tax
treatment. First, the eighteen month period during which a taxpayer
can replace a residence he sold and postpone capital gains tax on the first
home (section 1034) is suspended for up to four years during such time
that the taxpayer has a tax home outside the United States. 7' Also, foreign earned income is not subject to withholding to the extent the employer reasonably believes the employee will have deductions under
section 913.72
The deductions, limited exclusion, and other changes wrought by
the Foreign Earned Income Act of 1978 were designed to provide a more
equitable tax treatment of U.S. workers abroad by relating the relief
more closely to actual expenses, and providing a tax treatment that
would not place U.S. workers abroad at a disadvantage in competing
with foreign workers. 73 It was felt that many U.S. employers reimburse
employees working abroad for increased housing, educational, and costof-living expenses, or alternatively provide services, such as housing, or
education for the employee's dependents. These allowances and benefits
are generally included in gross income, and the taxpayer is taxed on
them. Given the widely varying foreign conditions and the recent trend
toward increased and diverse employee benefits, Congress concluded a
flat exclusion from gross income was a poor approximation and not responsive enough to differing employee situations. 74 The new system provided by the Foreign Earned Income Act of 1978 will be much more
responsive to actual conditions, and its flexibility provides a long needed
change in the approach to taxing the individual's foreign earned income.
The Act provides for a report on the system by the Secretary of the
Treasury at the end of 1979 and each two year period following; so, if the
system does not live up to the expectations of Congress, it can be
75
changed.
---S.B.

70 Id § 217(i)(3)(B).
71 The Act § 206, codified at I.R.C. § 1034(k).
72 The Act § 207(a), codified at I.R.C. § 3401(a)(18).
73 S. REP. No. 746, 95th Cong., 2nd Sess. 7 (1978), reprintedin [1979] U.S. CODE CONG. &
AD. NEws 7790, 7796.
74 Id
75 The Act § 208.

